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UNITED STATES DEPARTMENT OF AGRICULTURE 
BEFORE THE SECRETARY OF AGRICULTURE 
PREFATORY NOTE 


It is the purpose of this official publication to make available to the 
public, in an orderly and accessible form, decisions issued under regula- 
tory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as decisions 
which are made in proceedings of a quasi-judicial (as contrasted with 
quasi-legislative) character, and which, under the applicable statutes, 
can be made by the Secretary of Agriculture, or an officer authorized by 
law to act in his stead, only after notice and hearing or opportunity for 
hearing. These decisions do not include rules and regulations of general 
applicability which are required to be published in the Federal Register. 

The principal statutes concerned are the Agriculture Marketing Act of 
1946 (7 U.S.C. 1621 et seq.), the Agricultural Marketing Agreement Act 
of 1937 (7 U.S.C. 601 et seq.), the Animal Quarantine and Related Laws 
(21 U.S.C. 111 et seq.), the Animal Welfare Act (7 U.S.C. 2131 et seq.), 
the Federal Meat Inspection Act (21 U.S.C. 601 et seq.) the Grain Stand- 
ards Act (7 U.S.C. 1821 et seq.), the Horse Protection Act (15 U.S.C. 
1821 et seq.), the Packers and Stockyards Act, 1921 (7 U.S.C. 181 et 
seq.), the Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 499a 
et seq.), the Poultry Products Inspection Act, (21 U.S.C. 451 et seq.), and 
the Virus-Toxin Act of 1913 (21 U.S.C. 151-158). 

The decisions published are numbered serially, in the order in 
which they appear herein, as ‘Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 472 
(1942). It is unnecessary to cite the docket or decision number. Pri- 
or to 1942 the Secretary’s decisions were identified by docket and 
decisions numbers, for example, D-578; S. 1150. Such citation of a 
case in these volumes generally indicates that the decision is not 
published in Agriculture Decisions. 

Current court decisions involving the regulatory laws adminis- 
tered by the Department will be published herein. 
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CUMULATIVE LIST OF DECISIONS REPORTED 
AUGUST 1982 


AGRICULTURAL MARKETING ACT OF 1946 
AGRICULTURE DECISIONS 


LANDMARK BEEF Processors, Inc. FSQS Docket No. 14. 
Removal of Stay Order 

HoLipAy MEAT & Provision Corp. and GEORGE F. CLARK. 
FSQS Docket No.17. | Consent 


AGRICULTURAL MARKETING AGREEMENT ACT, 1937 
AGRICULTURE DECISIONS 


ABBOTTS DAIRIES OF PENNSYLVANIA, INC. AMA Docket No. M 
4-21. Dismissal Without Prejudice . . . 

County LINE CHEESE CoMPANY, INC., CoUNTY LINE CHEESE Com- 
PANY, a division of Beatrice Foods Co., a corporation, and 
MEADOW GOLD Dairy, a division of Beatrice Foods Co., a 
corporation. AMA Docket No. M 49-1. Ruling On 
Certified Question 
Ruling on Certified Question 

DE GRAFF DAIRIES, INC. AMA Docket No. M 2-72. Deci- 
sion and Order 

GARELICK FARMS, INC. AMA Docket No. M 1-8. Dismiss- 
al of Petition 

M & R Tomato Distriputors, INC. AMA Docket No. F&V 
966-2. Order Denying Application For Interim Relief . 
Order Granting Petitioner’s Request To Withdraw The Pe- 

tition 

MOosER Farms Dairy, INC. 
sion and Order 


NARAGHI, H. AMA Docket No. F&V 981-1. Dismissal 
IN Os SPE ea eee a 
RIVERBEND Farms, INC. AMA Docket No. F&V 907-8. 
Order Denying Appeals 
SEQUOIA ORANGE Co., INC. and EXETER ORANGE Co., INC. 
AMA Docket No. F&V 910-3. Order Dismissing Peti- 
tion (Initial Decision) 
* Order Dismissing Petition 
SEQUOIA ORANGE Co., INC., et al. AMA Docket No. F&V 
Bi-=6.. Ceter Demvine Amneahe . . o.oo sg ois os 6 6 des orcad neaanes = 1062 


ANIMAL QUARANTINE AND RELATED LAWS 
AGRICULTURE DECISIONS 


*Cropsey, MacL.,D.V.M. VADocketNo.19. Consent 
RUSTER, JAMES S., Dr. VA Docket No. 15. Decision and 


Order Changing Effective Date 


*Current month August 1982 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


ANIMAL WELFARE ACT 


AGRICULTURE DECISIONS 


AFFILIATED MEDICAL RESEARCH, INC. a/k/a AMR BIOLOGICAL 
RESEARCH, INC. AWA Docket No. 171. Consent 
CARTER, CECIL B. and BESSIE CARTER. AWA Docket No. 
193. Consent 
*DauL, Dean R. AWA Docket No. 175. Consent 
DubLey, W. L., Mrs. AWA Docket No. 158. Decision and 
Order 
* EASTERN AlR Lines, INc. | AWA Docket No. 209. Consent 
*Euritt, OREN. AWA Docket No.167. Consent 
FaBry, EDWARD G. AWA Docket No. 170. Consent 
FRONTIER AIRLINES, INC. AWA Docket No. 176. Consent 
HAZZARD, CHARLES. AWA Docket No. 152. Consent 
* Order Granting Extension for Qualification of Respondent 
Hix, RICHARD and EILEEN M. Morron D/b/a BELL County Zoo, 
and Crry oF LUFKIN, Texas d/b/a ELLEN Trout Zoo. 
AWA Docket No. 187. Consent as to Respondent City 
of Lufkin 
*Dismissed as to Hileen M. Morron 
McGEENEY, ADELAIDE J. and FRANCIS MCGEENEY. AWA 
Docket No. 165. Consent 
*MELTON, SHARON. AWA Docket No.197. Consent 
New YorK City DEPARTMENT OF PARKS, RECREATION, AND CUL- 
TURAL AFFAIRS. AWA Docket No. 145. Consent 
New York, THE Crry OF. AWA Docket No. 189. Dismiss- 
al of Action . 
TRANS WORLD AIRLINES, INC. AWA Docket No. 183. 


WEIN AIR ALASKA, INC. AWA Docket No. 174. Consent . 


WoLFREY, ALBERT D., JR. d/b/a ANIMAL CRACKER 
PARK. AWA Docket No. 192. Consent 


FEDERAL MEAT INSPECTION ACT 
AGRICULTURE DECISIONS 
COURT DECISIONS: 


TOSCONY PROVISION CoMPANY, INC. a New Jersey corporation, 
and Henry DELI v. JOHN R. BLOCK, Secretary of the United 
States Department of Agriculture and UNITED STATES OF 
AMERICA. (Civil Action No. 81-1729) (USDA FMIA 
Docket No. 40). Secretary’s decision affirmed 


DISCIPLINARY DECISIONS: 


*3-D Meat, INc. FMIA DocketNo.55. Decision and Order 
BELACK’S MEAT Propucts Company, INC. FMIA Docket No. 
53. Consent 


*Current month August 1982 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


FEDERAL MEAT INSPECTION ACT—Cont. 


Agriculture Decisions—Cont. 


Disciplinary Decisions—Cont. 


BRISTOL BEEF COMPANY. FMIA Docket No. 56. Decision 
and Order 

HoLIDAY MEAT & PROVISION CorP. and GEORGE F. CLARK. 
FSQS Docket No.17. | Consent 

NoRWICH BEEF CoMPANY, INC. FMIA Docket No. 29. 
der Lifting Stay Order 

PATTI-TIME MEAT PACKING CORPORATION. FMIA Docket No. 
52. Consent 

SHELBY BRAND FROZEN Foop Company, INC. FMIA Docket 
No. 54. Default 

SouTH EASTERN Meats, INC. FMIA Docket No. 57. 
lation and Consent Decision 

TOSCONY PROVISION COMPANY, INC. 
Removal of Stay Order 

VOLUNTEER HOTEL AND RESTAURANT SUPPLY, INC. FMIA 
Docket No.61. Stipulation and Consent Decision 


HORSE PROTECTION ACT 
AGRICULTURE DECISIONS 
COURT DECISION: 


*Burton, THOMAS, JR. and LERoy FRANKS v. UNrTeD SraTes De- 
PARTMENT OF AGRICULTURE. GEORGE BLADES and LEROY 
FRANKS v. UNITED STATES DEPARTMENT OF AGRICULTURE. 
Decided June 26, 1982. (Civil Action No. 81-2445) 
(USDA HPA Docket Nos. 154 and 173). Secretary’s De- 
cision reversed 


DISCIPLINARY DECISIONS: 


CALDWELL, SAM, TED CARTER, and JOHN C. MILLER. HPA 
Docket No. 129. Consent 
Order Dismissing Complaint as to Sam Caldwell 
CALLAWAY, ALLEN, MERRILL REICHART, and F.M. TALBOT. 
HPA Docket No. 102. Consent as to Allen Callaway 
CooPER, LARRY and DUDE CROWDER. HPA Docket No. 
133. ONION Sct va as orale aru hie ohturn een seer ewer aera ie dette : 
Dick, RODNEY W. and Earnest P. Knipp. HPA Docket No. 
179. Consent 
Dietz, JOE H. and BoB McCQUERRY. HPA Docket No. 
165. Consent 
FLEMING, JOE. HPA Docket No. 144. 
Stay Order 


“Current month August 1982 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


HORSE PROTECTION ACT—Cont. 


Agriculture Decisions—Cont. 


Disciplinary Decisions—Cont. 


GRAY, BILLY and Mrs. C. Ray CARTER. HPA Docket No. 
124. Remand Order 

GREEN, JANET and PINECREST FARMS. HPA Docket No. 
175. Consent 

HANKINS, STEVE and Larry C. DAVIS. HPA Docket No. 
163. Consent 

HARNEY, JOHN. HPA Docket No. 137. Decision and Or- 


HOWELL, TomMMy and Don BAIN. HPA Docket No. 156. 
Consent as to Don Bain 

KakKassy, MIKE and RALPH HENSLEY. HPA Docket No. 
94. Consent as to Ralph Hensley 

LoE, GLEN D. and JUNIOR PIERCE. HPA Docket No. 
181. Consent 

PERKINS, FLOYD M. and GARY EDWARDS. HPA Docket No. 
184. Consent 

ROWLAND, ALBERT LEE and C. F. MEADOWS. HPA Docket No. 
107. Stay Order 

THORNTON, RICHARD L. and BILL CANTRELL. HPA Docket No. 
125. Decision and Order 
Stay Order 

VOLKART, TRUMAN and STEVE SMITH. HPA Docket No. 
172. Consent Decision as to Respondent Steve Smith 


PACKERS AND STOCKYARDS ACT, 1921 
AGRICULTURE DECISIONS 
COURT DECISIONS: 


MID-SOUTH ORDER BuYERS, INC. v. PLATTE VALLEY LIVESTOCK, 
Inc. (USDAP &S Docket No. 4827). Secretary’s de- 
cision affirmed 

GOTHAM PROVISION CoMPANY, INC., Debtor/Debtor in Possession. 
The First STATE BANK OF MIAMI v. GOTHAM PROVISION Com. 
PANY, INC. et al. (Civil Action No. 80-5682) (USDA 
P &S Docket No. 5620). Affirmed In Part, Reversed In 
Part, and Remanded 


DISCIPLINARY DECISIONS: 


ABILENE M&M CartTt_e Co., INc., and ROLAND MARCEE. 
Docket No. 5924. Consent 

ADAIR CoUNTY LIVESTOCK MARKET CENTER, INC., a corporation, 
and GEORGE O. DURFLINGER, JR., AND HARRY DURFLINGER, 
individuals. P&S Docket No.5962. Consent 





CUMULATIVE LIST OF DECISIONS REPORTED 


PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 


Disciplinary Decisions—Cont. 


“BARTELS Meat Company, INc. P&S Docket No. 6017. 
Consent 

BEARD, JIM D. P &S Docket No. 5915. 

BIDLEMAN, DeELOs, BEATY OSBORN, and DouGLas K. McMIiL- 
LEN. P&S Docket No.5980. Consent with respect to 
Beaty Osborn 
Consent with respect to DeLos Bidleman 
Consent with respect to Douglas K. McMillen 

Biack, Oscar, III d/b/a BLAck CaTTLE CoMPANY, and BLACK 
CATTLE ORDER BUYERS, INC., a corporation. P & S Dock- 
et No. 5990. Consent 

BRANCH, PHILLIP. P & S Docket No. 5917. Consent 

BROOKS, STEVE, Meats, INC., and VASTON S. BROOKS. 

Docket No. 5940. Consent 

BROTHERTON, Bobby L. P &S Docket No. 5896. Consent 

Brown, DONNIE E. P & S Docket No. 6021. Consent 

CATTLE EMPIRE FEED YARD, INC. P & S Docket No. 5999. 
Consent 

CHANDLER, WILLIAM “BILL”, d/b/a CHANDLER CATTLE COMPANY 
and conducting business through C & N CaTTLE CORPORA 
TION, a corporation. P & S Docket No. 5976. Con- 
sent 

CHILDERS, BILL D. Consent 

CLARK LIVESTOCK AUCTION, INC. P & S Docket No. 5968 
Consent 
Supplemental Order 

CorsicA LivestocK SALES, INC., and Corsica CATTLE INC. 
P & S Docket No. 5747. Consent as to Corsica Livestock 
SING >. . Peaew Oe aes waa 

CorsicA LIVESTOCK SALES, INC., DALE DOCKENDORF, CORSICA 
LIVESTOCK MARKETING, INC., WALTER D. BORMANN, GEN- 
ERAL SERVICES CORPORATION, ELwoop L. (Woopy) NELSON, 
Corsica CATTLE INC. P & S Docket No. 5728. Con- 
sent as to Corsica Livestock Sales, Inc. ................ 
Consent with respect to Elwood L. (Woody) Nelson cas aS 
Consent with respect to Corsica Livestock Marketing Inc. ...... .. 1081 
Consent with respect to Walter D. Bormann .... 1083 
Decision and Order Upon Admission of Facts By Reason of 
Default to General Services Corporation 

DARLINGTON AUCTION MARKET, INC. P & 

5897. Consent 
* DEMPSEY-JAMISON, INC. 


*Current month August 1982 decisions 





CUMULATIVE LIST OF DECISIONS REPORTED 


PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 


Disciplinary Decisions—Cont. 


DuQuoIN PACKING COMPANY, DECATUR PACKING DIVISION, and 
WILLIAM S. MARTIN. P &S Docket No. 5921. Deci- 
sion and Order as to William S. Martin 

EMMETT LIVESTOCK COMMISSION Co., INC., a corporation, and L. 
KENNETH TROUTT, an individual. P & S Docket No. 
5954. Consent 

*FarK, PHIL. P&SDocket No.6008. Default 

FEIDER PACKING COMPANY, INC. a corporation, and JAMES F. 
FEIDER, an individual. P & S Docket No. 5947. Con- 
sent 

FERRY BROTHERS, INC., and BUTLER WALLACE. P & S Docket 
No. 5949. Consent 

FREEMAN, DONALD O. P & S Docket No. 5939. 

FREEMAN, JAY, COMPANY, INC. and J.J. FREEMAN. 

Docket No. 5891. Consent 

FRESNO CATTLE FEEDING Co., a corporation, WRC CaTTLE, INC., a 
corporation, WILLIAM R. JENKINS, an individual, Ross JEN- 
KINS, an individual, and CRAIG JENKINS, an individual. 
P & S Docket No. 5927. Decision and Order as to Re- 
spondent Preend Cathie Feeding CO. 6... 6 iii. s.019d oh OAGRD BU Bese Lhe 927 

GLICK, ROGER d/b/a GLICK Livestock AUCTION. P &S Docket 
No. 5931. Consent 

GOLDBAUM, BERTON. P & S Docket No. 5978. 1400 

* HAMMOND, EVERETT. P & S Docket No. 5952. 1562 
* Supplemental Order 

HATCHER, WILLIAM E. P & S Docket No. 5835. Decision 
and Order 

HEBER, GLEN d/b/a NEw LIBERTY LIVESTOCK AUCTION, MERCER 
County Livestock AUCTION, and WALNUT AUCTION 
SALES. P &S Docket No. 5867. Consent 

* HERSEY, ROBERT L., d/b/a HERSEY CATTLE COMPANY. 
Docket No. 5944. Consent 

HoutMes Livestock, INc., and STEVE S. HOLMES, an individ- 
ual. P&SDocket No.6001. Consent 

HUGHSTON, WILLIAM C., MARION Livestock AUCTION, INC., 
ROBERT L. BOOKOUT, JOHN R. BooKOUT, HILDA M. BooKoUT, 
CHARLES E. WALCH, ROBERT H. ACKELS, and BRECKENRIDGE 
AUCTION and SALES Co. P &S Docket No. 5993. Con- 


HULINGS, PALMER G. “Bub” d/b/a OSAGE County LIVESTOCK AUc- 
TION. P & S Docket No. 6012. Consent 
*Supplemental Order 
ILLINOIS QUALITY FEEDER PiG ComMPANY, and ROGER WIND. 
P & S Docket No. 5972. Consent 


“Current month August 1982 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 


Disciplinary Decisions—Cont. 


INTERSTATE PRODUCERS LIVESTOCK ASSOCIATION. P & S Dock- 
et No. 5945. Consent 

IREDELL LIVESTOCK COMPANY, CAROLINA Stock YARDS COMPANY, 
WILLIAM HowaArRD HorRNeEyY, HARRY LEE HORNEY, and 
WILLIAM J. FEIMSTER. P &S Docket No. 5988. 
sent as to Iredell Livestock Company 
Consent as to Carolina Stock Yards Company 
Consent as to William Howard Horney 
Consent as to Harry Lee Horney 
Consent as to William J. Feimster 

* JACOBSON, GERALD. P &S Docket No. 5637. Supplemen- 

tal Order 

KNICKERBOCKER Meats, INC. P & S Docket No. 5955. 
Consent 

KREIDER, T. G. P &S Docket No. 5983. 

KREINBERG & KRASNY, INC. P & S Docket No. 5970. —-Con- 


LANDIS, T. M., INC., a corporation, and ARDEN L. LANDIS, an indi- 
vidual. P & S Docket No. 5928. Consent 

LARSEN, MIKE, d/b/a MIKE’S CATTLE Co. P &S Docket No. 
5863. Supplemental Order 

LOGAN, J.C., JR. and Jimmy LoGaN, d/b/a JIMMY LOGAN LIVE- 
STOCK. P &S Docket No. 5913. Consent as to Jimmy 
Logan 

LYNCHBURG STOCKYARD, INC. a/k/a LYNCHBURG LIVESTOCK MAR- 
KET, INC. P & S Docket No. 5904. Supplemental Or- 


MatTTES LIVESTOCK AUCTION MARKET, INC., a corporation, PHILIP 
MarTEsS, SR. & PHILIP MATTES, JR., individuals. P&S 
Docket No. 5911. Consent 

MENCHHOFER CATTLE COMPANY, a corporation, LYLE MENCH- 
HOFER, EDWARD WENDEL and RONALD EGBERT, individ- 
uals. P &S Docket No. 5844. Consent 
Consent as to Edward Wendel 

MICHELSON’S LIVESTOCK COMMISSION AUCTIONS, INC. 

Docket No. 5860. Supplemental Order 
MOLNAR PACKING COMPANY. P & S Docket No. 5937. 
cision and Order 
*MoorE, THOMASL. —P & S Docket No. 6035. 
* Order-Termination of suspension 
Morey, Dick H. P &S Docket No. 5912. 


*Current month August 1982 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 
PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 


Disciplinary Decisions—Cont. 


NorD, STUART, BURTON NorD, THOMAS MARTIN, AMERICAN INTER- 
NATIONAL MEAT IMPORTERS, INC., AMERICAN INTERNATIONAL 
MEAT COMPANY and SOUTH FLORIDA MEAT IMPORTERS, 
INC. P &S Docket No. 6007. Consent Decision as to 
Respondents Stuart Nord, Burton Nord, American Interna- 
tional Importers, Inc., American International Meat Com- 
pany And South Florida Meat Importers, Inc. 

*Otp Santa Fe Freepers, Inc., d/b/a S Bar RANCH FEEp.- 
LOT. P & S Docket No. 6051. CONSENE: ne Sa ene Oh a 1564 

PAULK AND BATTEN LIVESTOCK CoMPANY, INC., LIVESTOCK Mar- 
KETERS, INC., and THURSTON PAULK, JR. P & S Docket 
No. 5780. Consent as to Paragraph II of the Complaint 
Consent as to Paragraphs III and IV of the Complaint 

PIKE County Livestock MARKET, INC. a corporation, and 
CHARLES H. Day, an individual. P & S Docket No. 
6005. Consent 

POWELL, HuGH B. P &S Docket No. 5876. Decision and 


*R. J. ENTERPRISES, INC., and LLoyp E. HusBanp. P & S Dock- 

et No. 6002. Default 

RAWHIDE PACKING Co., INC. and ALEX KUMMER. P & S Dock- 
et No. 6009. Consent 

ROBERTS ENTERPRISES, INC., a corporation, and MARVIN P. Ros- 
ERTS, an individual. P &S Docket No. 5777. Decision 
and Order 

Rose, Lynn W., an individual, and Twin FALLs Livestock Com- 
MISSION COMPANY, INC., a corporation. P & S Docket No. 
5946. Consent Decision as to Twin Falls Livestock Com- 
TNSSION COMPBERG ING. «fell vise. Sis RRS ee Oa) oly CER 1386 

*Consent Decision as to Lynn W. Rose 
“SANDERS, WAYNE. P&S Docket No.6030. Consent 

SANDOZ, KENNETH W. P & S Docket No. 5880. Consent 

STEWART, THOMAS J., d/b/a OHIO VALLEY LIVESTOCK Com- 
PANY. P &S Docket No. 5969. Consent 
Supplemental Order 

STIEFEL Bros., INc., and SAM STIFFEL. P & S Docket No. 
5967. Decision and Order Upon Admission Of Facts By 
Reason Of Default 

Swirt INDEPENDENT PACKING COMPANY. P&S Docket No. 
6036. Consent 

TAYLOR, HENRY. P &S Docket No. 5941. Consent 

THOMASTON BEEF AND VEAL, INC., a corporation, and WILLIAM A. 
VERDON, an individual. P &S Docket No. 5922. Con- 


*Current month August 1982 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 
PACKERS AND STOCKYARDS ACT, 1921—Cont. 
Agriculture Decisions—Cont. 


Disciplinary Decisions—Cont. 


TRENTON LivEsTOocK MARKET, INC., J. D. WILKERSON, MICHAEL 
WILKERSON and SARAH WILKERSON. P&S Docket No. 
5981. Decision and Order Upon Admission of Facts By 
Reason of Default . . 

TROUTMAN, DONALD L. P & S Docket No. 6010. Consent . 

TUCKER, RAYMOND L. and Tom J. TUCKER. P & S Docket No. 
5900. Consent ; 

UinTA Livestock CoMMISSION Co., a corporation and Kay L. AN 
DREASON, an_ individual. P&S Docket No. 
6032. Consent 

VALDA, INC. a corporation, and G.L. CHERRY, an individ- 
ual. P & S Docket No. 5964. Consent 

VERNON STOCKYARDS, INC. P &S Docket No. 5974. Con- 


*WALLACE, JOHN THOMAS, JR. 

Consent 

WEINBERG, THOMAS B. and FREDERICK A. WEINBERG. 
Docket No. 5984. Consent 

WELCH, OLLIE, MeAT Co., INC. and VINCENT D. AGUIRRE. 
P & S Docket No. 5902. Consent With Respect To Ollie 
Welch Meat Co., Inc 
Consent With Respect To Vincent D. Aguirre 

WHITEN, JAMES P. P & S Docket No. 5966. Decision and 
Order Upon Admission Of Facts By Reason Of Default 

WINDSOR AUCTION Co., INC., RICHARD E. PALSEY, JR., RAYMOND 
L. TUCKER, LARRY W. REED, and DONALD D. Gast. P&S 
Docket No. 5907. Consent as to Raymond L. Tucker 
Consent with respect to Larry W. Reed 


REPARATION DECISIONS: 


Burt’s CATTLE RANCH, INC. v. DALE PECK, STANDISH STOCK 
YARDS, INc., DoN HAYDEN, and MAMMOTH CAVE MARKETING 
CORPORATION. P & S Docket No. 5786. Order of Dis- 
missal 

BussMAN, ERNEST A. and PETER E. BuUSSMAN d/b/a BUSSMAN 
Bros. RANCH v. BEEF & BULL EXCHANGE, INC. P&S 
Docket No. 5841. Decision and Order 

DAVIS, LOREN v. C. B. Livestock Co. P & S Docket No. 
5756. Order of Dismissal 

*Furr, JOSEPH E. v. RONALD WarD and WESTWIND CATTLE Com- 
PANY. P & S Docket No. 5643. Order of Dismissal 

NAPOLEON LIVESTOCK AUCTION, INC. v. ROLLIN SODERHOLM d/b/a 
SODERHOLM LIVESTOCK SALES. P & S Docket No. 
5890. Decision and Order 


*Current month August 1982 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 
PACKERS AND STOCKYARDS ACT, 1921—Cont. 
Agriculture Decisions—Cont. 


Reparation Decisions—Cont. 


* RUSSELL, STEVEN P. II v. R. L. Scumipt, DVM, THE Kansas Crry 
Srock YARDS COMPANY OF MAINE, WILSON, FLYNN, 
LAWS—STANDISH COMPANY, ROBERT BRICKER, and MIAMI 
County Livestock CompaANny, Inc. P&S Docket No. 
5877. Decision and Order 

SANCHEZ, ROBERTO RODRIGUEZ v. HRDLICKA Bros. LIVESTOCK 
SALES, INC. P &S Docket No. 5737. Decision and Or- 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
AGRICULTURE DECISIONS 
COURT DECISIONS: 


C. B. Foops, INc. v. UNITED STATES DEPARTMENT OF AGRICUL- 
TURE. (Civil Action No. 81-2197) | (USDA Docket No. 
2-5544). Petition for review, denied 

CoLuMBUS Fruit ComPANY, INC. v. JOHN R. BLOCK, Secretary of 
Agriculture, UNITED StraTES DEPARTMENT OF AGRICULTURE, 
and UNITED STATES OF AMERICA. (USDA PACA Docket 
No. 2-5538).  Secretary’s decision affirmed 

KAFCSAK, RUDOLPH J. d/b/a ACME Foops v. THE SECRETARY OF 
AGRICULTURE for the United States of America and THE 
UNITED STATES OF AMERICA. (USDA PACA Docket No. 
2-5307). | Secretary’s decision affirmed 

UNITED FRUIT AND VEGETABLE Co., INC. v. DIRECTOR OF THE FRUIT 
& VEGETABLE Division, Marketing Service United States 
Department of Agriculture, and JOHN BLOCK, Secretary of 
Agriculture. (USDA PACA Docket No. 2-5536). 
Secretary’s decision affirmed 
Supreme Court Decision, certiorari denied, Secretary’s de- 

cision affirmed 


DISCIPLINARY DECISIONS: 


ALEX’S PRODUCE. PACA Docket No. 2-5630. Decision 
and Order 
CoLumMBusS Fruit Company, INc. PACA Docket No. 
2-5538. Order Vacating Stay 
“CUMBERLAND Propuce Co., Inc. PACA Docket No. 
2-6092. ROMA Gic dks coo he heres 3.5, eRe prt ores Erol Te em 1594 
DeLisi, JOE, Fruit Co. PACA Docket No. 2-5859. Con- 


DRABEK, ROBERT L. Co., INC. PACA Docket No. 2-6030. 
Consent 
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*FarM FRESH Propuce Co. PACA Docket No. 2-6000. De- 


FARMWEST FRuiT Factors, INC., and NORTHWEST Fruit SALES, 
INC. PACA Docket No. 2-5843. Decision and Order 

FINER Foops SALES Co., INC. PACA Docket No. 2-5543. 
Decision and Order 
Stay Order 

FoREST AVENUE PRODUCE Co. PACA Docket No. 2-5832. 
Consent 

HAMPSHIRE OPEN  AIR-MKT, INC. PACA Docket No. 
2-5675. Decision and Order 

* Denial of Petition for Reconsideration 

Henry, J.H., PRopucE Company, INC. PACA Docket No. 
2-5796. Default 

KAFCSAK, RUDOLPH JOHN d/b/a ACME Foop CoMPANY. PACA 
Docket No. 2-5307. Order (Lifting Stay And Reinstat- 
ing Prior Order) 

KewmprF, E. L. & Son, INc 
cision and Order 

MEIER, JOHN & Son, INC. 
sent 

MICHIGAN QUALITY Foops, INC. PACA Docket No. 2-5831. 
Consent 

No, KELVIN S., d/b/a Kin Yip CoMPANny. PACA Docket No. 
2-6002. Default 

NIELSEN PRODUCE Co. PACA Docket No. 2-5919. Deci- 
sion and Order 

NORTH AMERICAN PRODUCE DISTRIBUTORS, INC. PACA Docket 
No. 2-5742. Decision and Order 

PREFERRED PRODUCE Co., INC. PACA Docket No. 2-5720. 
Decision and Order 

RANDLES, BENNY R. d/b/a LOWELL Propuce, INC. 
Docket No. 2-5920. Default 

* SaLADINO, C., & SON. PACA Docket No. 2-6001. Default 

Srowe, CARLTON F., INC., a/t/a SOUTHERN TIER PRODUCE 
Co. PACA Docket No. 2-5730. Decision and Order . 

TOMMIES CELLO-PAK, INC. PACA Docket No. 2-5791. De- 
cision and Order 

UNITED FRUIT AND VEGETABLE Co., INC. PACA Docket No. 
2-5536. Order (Vacating Stay) 

V.P.C., INc., t/a PETER T. GLAKAS PRODUCE. PACA Docket 
No. 2-5844. Decision and Order 

YADEN, KEELER & YOUNG, INC. PACA Docket No. 2-5846. 
Decision and Order 
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ABATTI Propuce, INC. v. W. F. PINCKNEY Co., INC. 
Docket No. 2-5976. Reparation Order 

ADMIRAL PACKING COMPANY v. FRUIT UNLIMITED, INC. PACA 
Docket No. 2-5934. Reparation Order 

ADMIRAL PACKING Co. v. PREVOR-MAYRSOHN INTERNATIONAL, 
INC. PACA Docket No. 2-5802. Dismissal 

AGRI SALES v. SAMUEL SIMON PETRO d/b/a SAM PETRO PRODUCE 
Co. PACA Docket No. 2-5975. Decision and Order . 

ALGER FARMS v. PRODUCE BROKERS, INC. PACA Docket No. 
2-5879. Decision and Order 

ALLEN, RUSSELL W. v. NEW ENGLAND Farms, INC. PACA 
Docket No. 2-5647. Dismissal 

ALL STATE PACKERS, INC. v. BANANAS, INC. PACA Docket 
No. 2-6010. Reparation Order 

* AMERICAN BANANA Co. INC. v. LATIN BELLY LiMiTED. PACA 

Docket No. 2-5947. Decision and Order 

AMERICAN BANANA Co., INC. v. MARVIN GRAY. PACA Docket 
No. 2-5825. Decision and Order 

APKARIAN, T., & SONS v. FRuIT UNLIMITED, INC. PACA Dock- 
et No. 2-5935. Reparation Order 

ARKANSAS TOMATO Co. v. ANTHONY M. ARENA d/b/a ARENA PRO- 
DUCE Co. and CENTRAL MARKETING ASSOCIATES, INC. 
PACA Docket No. 2-5782. Decision and Order 
Stay Order 
Order Denying Petition For Reconsideration 

AYALA & Sons Probuce Co. v. J. D. (JOHNNY) LOWE, JR., Co., 
INC. PACA Docket No. 2-5854. Order of Dismissal 

BENGARD, TOM, RANCH, INC. v. ARIZONA FRESH Foops, INC. 
PACA Docket No. 2-5875. Stay Order 

*BENGARD, ToM, RANCH INC. v. ToMATOES INC. PACA Docket 

No. 2-5979. Decision and Order 

BIANCHI & SONS PACKING Co. v. M F W Truckina, INC., d/b/a 
TRIANGLE ENTERPRISES. PACA Docket No. 2-5812. 
Decision and Order 

BLUE GOOSE GROWERS, INC. v. PREVOR-MAYRSOHN INTERNATION- 
AL, INC. PACA Docket No. 2-5801. Decision and Or- 


BrYANT, Ray d/b/a RAY BRYANT PACKING Co. v. A & J PRODUCE 

Corp. PACA Docket No. 2-5685. Dismissal 
*BryANT, Ray, PACKING Co. v. Ltoyp Meyers Co. PACA 

Docket No. 2-5855. Order of Dismissal 

BURTON, JAMES v. ALVIN KEENAN, LTD. PACA Docket No. 
2-5759. Decision and Order 

BUSHMAN, H. R. & Son, Corp. v. Victor Foops, INc. PACA 
Docket No. 2-5865. Decision and Order 
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BUSHMAN, Harry, INC. v. COMMODITY MARKETING COMPANY. 
PACA Docket No. 2-5823. Decision and Order 

CAAMANO Bros., INC. v. HARBOR BANANA DISTRIBUTORS, INC. 
altla WHOLESALE FRESH FOoops. PACA Docket No. 
2-5878. Stay Order 

CALAVO GROWERS OF CALIFORNIA v. THE Guy C. PANNO Com. 
PANY, INC. PACA Docket No. 2-5883. Dismissal 

CaAL-CeEL MARKETING, INC. v. FrRuIT UNLIMITED, INC. PACA 
Docket No. 2-5928. Reparation Order 

CALIFORNIA LETTUCE FARMS, INC. v. FRESH-PAK Foops, INC. 
PACA Docket No. 2-5189. Dismissal 

CAL-VEG SALES, INC. v. ARIZONA FRESH Foops, INC. 
Docket No. 2-5873. Stay Order 

CARDINAL DISTRIBUTING Co., INC. v. GRANADA MARKETING, INC. 
d/b/a RicHARD A. Gtass Co. PACA Docket No. 
2-5814. Decision and Order 

CASTLE & COOKE, INC. v. ARIZONA FRESH Foops, INc. PACA 
Docket No. 2-5904. Stay Order 

CHICAGO OxFoRD Co. v. TUCHTEN-ALTMAN COMPANY and/or 
STADELMAN Fruit, INC. PACA Docket No. 2-5669. 
Dismissal 
Stay Order 
Order on Reconsideration 

CHIQUITA BRANDS, INC. v. ARIZONA FRESH Foops, INC. 
Docket No. 2-5893. Stay Order 

CUSUMANO Bros., INC. v. ToNy’s PropuUCE, INC. PACA Dock- 
et No. 2-5963. Order Requiring Payment Of Undisput- 
ed Amount 

D. J.B. Farms. v. TOMATOES, INC. PACA Docket No. 
2-5985. Order Requiring Payment Of Undisputed 
Amount 

D & S SaLes Co., INc. v. D’ArRRIGO Bros. Co. OF CALIFOR- 
NIA. PACA Docket No. 2-5840. Decision and Order 
Stay Order and Extension Of Time For Filing Petition To 
Rehear, Reargue, and Reconsider 
Dismissal Of Petition For Reconsideration 

D’ArRIGO Bros. Co. OF CALIFORNIA v. Fruit UNLIMITED, INC. 
PACA Docket No. 2-5929. Reparation Order 

D’ARRIGO BROTHERS COMPANY OF CALIFORNIA v. W. F. PINCKNEY 
Co., INC. PACA Docket No. 2-5950. Reparation Or- 


De BrRuUYN PRODUCE Co. v. MICHIGAN REPACKING & PRODUCE 
Co. PACA Docket No. 2-5804. Decision and Order 

DeL MONTE BANANA COMPANY uv. ARIZONA FRESH FOoops, 
Inc. PACA Docket No. 2-5870. Stay Order 
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DeL MONTE BANANA COMPANY v. HARBOR BANANA DISTRIBUTORS, 
INC. a/t/a WHOLESALE FRESH Foops. PACA Docket No. 
2-5887. Stay Order 

Dew-Grow Inc. a/t/a CENTRAL WEST PRODUCE v. BANANAS, 
Inc. PACA Docket No. 2-6007. Reparation Order . 

Dietz & KLODENKO v. FooD SERVICES UNLIMITED INCORPORAT- 
ED. PACA Docket No. 2-5579. Dismissal 

EMMERT TRANSFER Co. v. MICHIGAN QUALITY Foops, INC. 
PACA Docket No. 2-5806. Stay Order 

EVERETT, DALE W. d/b/a DALE’s Fruit MARKET v. W. F. PINCK- 
NEY Co., INC. PACA Docket No. 2-5981. Order of 
Dismissal 

*EVERKRISP VEGETABLES, INC. v. H.E. Butt Grocery Com- 
PANY. PACA Docket No. 2-6040. Order of Dismiss- 


Fiesta FARMS COOPERATIVE v. TAMARA Foops, INC., a/t/a SUN 
Rinc Foops. PACA Docket No. 2-5735. Decision 
and Order 

FISHER, BRADLEY J. v. ACTON Co., INC., d/b/a GORDON 
Foops. PACA Docket No. 2-5837. Decision and Or- 


FROSTEG, Max d/b/a THE BULL FRrosTEG Co. v. FRANCES SALADINO 
and JOE SALADINO d/b/a C. SALADINO AND SON. PACA 
Docket No. 2-5899. Reparation Order 

Fruit SALAD, INC. v. JAMES R. KENNEY Co., a/t/a JIM’S PEELED 
POTATOES. PACA Docket No. 2-6029. Reparation 


GAGLIANO, A., Co., INC. v. THE AUSTER CoMPANY, INC. PACA 
Docket No. 2-5997. Order Requiring Payment Of Un- 
disputed Amount 

XARIN COMPANY, THE v. FRESH ACRES, INC. PACA Docket 
No. 2-5891. Decision and Order 

GARIN COMPANY, THE v. HOVERSEN & SONS. PACA Docket 
No. 2-5805. Decision and Order 

GARIN COMPANY, THE v. NEW ENGLAND FARMS PACKING Co., INC. 
altla DIMARE-NEW ENGLAND FARMS. PACA Docket No. 
2-5817. Decision and Order 

GENERAL PRODUCE, INC. v. CHARLES H. CLoup, d/b/a EpGEwoop 
PRODUCE Co. PACA Docket No. 2-5820. Decision 
and Order 

GEORGIA VEGETABLE Co., INC. v. BATTAGLIA PRODUCE SALES, 
INC. PACA Docket No. 2-5756. Decision and Order 

GOLD Coast PACKING INC. v. ARIZONA FRESH Foops, INC. 
PACA Docket No. 2-5912. Stay Order 
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GOLD Coast PACKING INC. v. BANANAS, INC. PACA Docket 
No. 2-6005. Reparation Order 

Gratz & UTTER v. SANSU PRODUCE Co., INC. PACA Docket 
No. 2-5808. Decision and Order 

GREEN VALLEY PRODUCE Co-Op v. BEN H. ROBERTS PRODUCE, 
INC. PACA Docket No. 2-5734. Decision and Order 

GREEN VALLEY PRODUCE Co-Op uv. NICHOLAS J. ZERILLO, 
INC. PACA Docket No. 2-5824. Decision and Order 

*GrirFIN & BRAND SALES AGENCY, INC. v. BIALAS PRODUCE Co., 

INC. PACA Docket No. 2-5955. Decision and Order 

HALL, H. & Co., INC. v. CONSOLIDATED PRODUCE COMPANY, 
INC. PACA Docket No. 2-5967. Decision and Order 

HANESS, MARK L. d/b/a C. J.’3 BROKERAGE v. ARIZONA FRESH 
Foops, INc. PACA Docket No. 2-6035. Stay Order . 

HARDEN FARMS OF CALIFORNIA v. FRUIT UNLIMITED, INC. 
PACA Docket No. 2-5927. Reparation Order 

HARRISON, AL, COMPANY DISTRIBUTORS v. ARIZONA FRESH Foops, 
INC. PACA Docket No. 2-5877. Stay Order 

HILLCREST SALES, INC. v. BANANAS, INC. PACA Docket No. 
2-6011. Reparation Order 

HOLLINGSWORTH, JOHN M. d/b/a HOLLINGSWORTH CITRUS SALES 
v. PREVOR-MAYRSOHN INTERNATIONAL, INC. PACA Dock- 
et No. 2-5803. Decision and Order 

HOMESTEAD POLE BEAN Co-Op, INC. v. PRODUCE BROKERS 
INC. PACA Docket No. 2-5866. Decision and Order 

HOMESTEAD TOMATO PACKING Co., INC. v. AUSTIN J. MERKEL Co., 
INC. PACA Docket No. 2-5528. Order Upon Recon- 
sideration 

HOMESTEAD TOMATO PACKING Co., INC. v. C. SALADINO & 
Son. PACA Docket No. 2-5937. Order Requiring 
Payment Of Undisputed Amount 

HORWATH AND Co., INC. d/b/a GONZALES PACKING COMPANY uv. 
E. VeGA & SONS’ PRODUCE. PACA Docket No. 
2-5774. Decision and Order 

HORWATH AND Co., INC. a/t/a GONZALES PACKING COMPANY Co. 
v.M F W _ Truckinc Inc., d/b/a TRIANGLE ENTER- 
PRISES. PACA Docket No. 2-5811. Decision and Or- 


HowarbD Farms, INC. v. ORVAL KENT Foop Co., INc. 
Docket No. 2-5540. Decision and Order 

HUBBARD COMPANY, THE v. THE AUSTER COMPANY, INC., and/or 
UNITED PRODUCE DISTRIBUTORS, INC. PACA Docket No. 
2-5793. Decision and Order 
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INDIAN RIVER CITRUS SALES, INC. v. PREVOR-MAYRSOHN INTERNA- 
TIONAL, INC. PACA Docket No. 2-5818. Decision 
and Order 

INGLIS, JOHN, FROZEN Foops v. CONSOLIDATED BROKERS, INC. 
and/or CONTINENTAL ORG. OF DIST. ENTERPRISES t/a 
CODE. PACA Docket No. 2-5676. Order of Dismiss- 


Correction of Order of Dismissal 

INN Foops, INc. v. FALL RIVER CANNING COMPANY. 
Docket No. 2-5366. Decision and Order 

J-B DISTRIBUTING Co. v. W. F. PINCKNEY Co., INC. 
Docket No. 2-5949. Reparation Order 

JOLIVETTE PRODUCE v. J & J DISTRIBUTING Co. PACA Docket 
No. 2-5768. Decision and Order 

Kinc SaLtap Avocapo Co., INC. v. ARIZONA FRESH Foops, 
Inc. PACA Docket No. 2-5871. Stay Order 

KIsER & Sons, INc. v. CLARY Hous, INc. PACA Docket No. 
2-5621. Dismissal 

LAMANTIA-CULLUM-COLLIER & Co., INC. v. L& M BROKERAGE 
Co., INC. PACA Docket No. 2-5917. Decision and 


LAMANTIA-CULLUM-COLLIER & Co., INC. v. M. TROMBETTA & 
Sons, INc. PACA Docket No. 2-5704. Decision and 


LAMANTIA-CULLUM-COLLIER ENTERPRISES, INC. v. HOULEHAN, 
INC. PACA Docket No. 2-5821. Decision and Order 
Stay Order 
Order on Reconsideration 

LAMANTIA-CULLUM-COLLIER ENTERPRISES, INC. v. SOL SALINS, 
INC. PACA Docket No. 2-5816. Decision and Order 

LENNARD, WAYNE J. & Sons, INC. v. CHARLES A. Dezort, INC., 
and/or DAN-DEE PRETZEL & PoTaTo CHIP COMPANY, and/or 
AMERICAN SPECIALITY Foops, INC. PACA Docket No. 
2-5993. Decision and Order 

MAGIC VALLEY POTATO SHIPPERS, INC. v. REX E. SPARKS PRo- 
DUCE. PACA Docket No. 2-5794. Dismissal 

MANA-HILL PACKING Co., INC. v. BILL RUSSELL ENTERPRISES, 
INC. PACA Docket No. 2-5905. Stay Order 

MANN, GEORGE E. v. MANUEL GUAJARDO d/b/a GUAJARDO PRO- 
DUCE AND SON. PACA Docket No. 2-5758. Decision 
and Order 
Order Denying Request For Extension 

MANN PACKING Co., INC. v. VEGETABLE SPECIALISTS Co. 
PACA Docket No. 2-5829. Decision and Order 





CUMULATIVE LIST OF DECISIONS REPORTED 1489 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 


Agriculture Decisions—Cont. 


Reparation Decisions—Cont. 


MANNING, JOHN, & Co., INC. v. CENTRAL VIRGINIA PRODUCE 
Co. PACA Docket No. 2-5799. Decision and Order 

MATELSON, Don I. d/b/a New Day Distriputors v. Fruir UNLIM 
ITED, INc. | PACA Docket No. 2-5925. Reparation Or- 


MazziE FARM SALES, INC. v. HARBOR DISTRIBUTORS, INC. a/t/a 
WHOLESALE FRESH Foops. PACA Docket No. 2-5880. 
Stay Order 

MEIER, JOHN AND SON, INC. v. M. OrruTT BROKERAGE COo., 
INC. PACA Docket No. 2-5827. Decision and Order 

MENDELSON-ZELLER Co., INC. v. PETER J. SCHMITT COo., 
INC. PACA Docket No. 2-5663. Decision and Order 
Order on Reconsideration 

* MerIT PACKING CoMPANY v. WILLIAM G. YOKELEY, d/b/a WILLIAM 
BILLY YOKELEY. PACA Docket No. 2-5977. Decision 
and Order 

MILLS, JAMES, GROWERS SERVICE COMPANY v. A & J PRODUCE 
CorP. PACA Docket No. 2-5861. Order of Dismiss- 


MILLS, JAMES, GROWERS SERVICE Co. v. YARDEN, KEELER & 
YounG, INC. PACA Docket No. 2-5868. Decision ~ 
and Order 

MINAMI, YATARO, d/b/a Hy MINAMI SONS v. ARIZONA FRESH 
Foops, INc. PACA Docket No. 2-5896. Stay Order . 

MINAMI, YATARO, d/b/a H.Y. MinAMI & SONS v. FRUIT 
UNLIMITED, INC PACA Docket No. 2-5933. Repara- 
tion Order .... 

Misira, Tony & SON Propuce v. H. Brooxs & Co., INc. 
PACA Docket No. 2-5753. Dismissal 

MisiraA, TONY & SON PRODUCE v. CONTINENTAL MINNESOTA. 
PACA Docket No. 2-5752. Decision and Order 

Misira, TONY & SON PRODUCE v. NORTHWEST PRODUCE Co., 
INC. PACA Docket No. 2-5766. Decision and Order 

MisiTa, TONY & SON PRODUCE v. TWIN CITY PRODUCE. PACA 
Docket No. 2-5776. Decision and Order .... 

MONTEREY BAY PACKING Co. v. FRUIT UNLIMITED, INC. 

Docket No. 2-5931. Reparation Order 

MONTGOMERY SALES BROKERS v. V. F. LANaSA, INC. 
Docket No. 2-5684. Decision and Order 

MOouNTAIN Mist PACKERS v. HARVEST HOUSE MARKETING CORPO- 
RATION. PACA Docket No. 2-5620. Order of Dis- 
missal 

Murpny, O. P., PRODUCE ComPANy, INC. a/t/a O. P. MurpHY & 
Sons v. KELVIN S. Nc d/b/a Kin Yip Company. PACA 
Docket No. 2-5848. Decision and Order 
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NAAM PACKING CoMPANY v. M. F. W. TRUCKING, INC. d/b/a TRrI- 
ANGLE ENTERPRISES. PACA Docket No. 2-5813. De- 
cision and Order 

Nava, Davin, & Sons v. E. VeGA & Sons PRODUCE. PACA 
Docket No. 2-5748. Decision and Order 

NORTH AMERICAN PRODUCE DISTRIBUTORS, INC. v. EDDIE ARAKE- 
LIAN. PACA Docket No. 2-5586. Decision and Or- 


* NORTHERN Fruit Co., INC. v. LESTER DISTRIBUTING Co. PACA 
Docket No. 2-6051. Order of Dismissal 
ONEONTA TRADING CORPORATION v. WALTER GAILEY & SONS, 
INC. PACA Docket No. 2-5830. Decision and Order 
PACKERS SALES ASSOCIATES, INC. v. PROJECT 'TRADEWINDS, 
INC. PACA Docket No. 2-5308. Order of Dismissal 
PALIS, PETER d/b/a PETER PALIS FARM v. THE INTERNATIONAL 
Fruit Propucts Co. PACA Docket No. 2-5788. De- 
cision and Order 
*PANDOL BROTHERS, INC. v. HARBOR BANANA DISTRIBUTORS, 
INC. PACA Docket No. 2-5807. Stay Order 
Pappas, Pete, & Sons, INC. v. PIONEER Propuce Co., INc. 
PACA Docket No. 2-5916. Order Requiring Payment 
Of Undisputed Amount And Notice To Show Cause 
Order of Dismissal 
ParKS ComPANY, INC., THE KEN v. HAROLD H. UTTER and Ray- 
MOND L. UTTER d/b/a GRATZ & UTTER. PACA Docket No. 
2-5786. Decision and Order 
Pat BROKERAGE Co., INC. v. W. F. PINCKNEY Co., INC. 
Docket No. 2-5690. Reparation Order 
PeTRO, SAMUEL SIMON, d/b/a SAM PETRO PRODUCE v. E. VEGA AND 
Sons, Inc. PACA Docket No. 2-6036. Order Requir- 
ing Payment of Undisputed Amount 
*Pinto BROTHERS, INC. v. CarioTO Fruit DISTRIBUTORS, 
INC. PACA Docket No. 2-5886. Decision and Order 
PLEASANT VALLEY VEGETABLE Co-Op v. Rost. T. COCHRAN & Co., 
INC. PACA Docket No. 2-5850. Decision and Order 
Power, T.J. & COMPANY v. AFFILIATED OF FLORIDA, INC. 
PACA Docket No. 2-5834. Decision and Order 
Power, T. J., & CoMPANY v. FLoripA Foop Division or Lucky 
Srores, INC. a/t/a KasH ‘N’ KARRY FRIENDLY SUPER MAR. 
KETS. PACA Docket No. 2-5835. Decision and Or- 


*PRETTYMAN, C. J., JR., Inc. v. D. J. LAMAnTIA INC. 
Docket No. 2-5888. Decision and Order 
PropucE Propucts, INc. v. ARIZONA FRESH Foops, INc. 
PACA Docket No. 2-5869. Stay Order 
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PROFFER WHOLESALE PRODUCE Co., INC. v. W. F. PINCKNEY Co., 
Inc. PACA Docket No. 2-5959. Reparation Order . 
PRUETTE, GRADY v. E. VEGA & SONS PRODUCE. PACA Docket 
No. 2-5660. Decision and Order 
*PureE GOLD, INc. v. GOLDEN STATE DISTRIBUTORS. PACA 
Docket No. 2-5941. Decision and Order 
* RANDALL, NORMAN D. v. RICHARD LAND. PACA Docket No. 
2-5898. Decision and Order 
REIMAN, C. A. d/b/a Tri POINTS WESTERN v. FRUIT UNLIMITED, 
INC. PACA Docket No. 2-5936. Reparation Order . 
RELAN, JOSEPH A. d/b/a RELAN PRODUCE FARMS v. GEORGIA 
VEGETABLE Co., INC. PACA Docket No. 2-5798. 
Decision and Order 
RELAN PRODUCE FARMS v. GEORGIA VEGETABLE 
PACA Docket No. 2-5798. Stay Order 783 
Order on Reconsideration ... . 1437 
RIVERSIDE STRAWBERRY COOLERS, INC. v. W. F. PINCKNEY Co., 
INC. PACA Docket No. 2-5951. Reparation Order . 591 
RoBINsoNn, C. H., COMPANY v. FLOYD J. BEYER. PACA Docket 
No. 2-5881. Decision and Order ... 1408 
ROGERS BROKERAGE Co. v. Macic City PRODUCE Co., 
PACA Docket No. 2-5864. Decision and Order 1222 
RoyaL PACKING Co. v. Ep GIVEN, INC. PACA Docket No. 
2-5822. Decision and Order ... 573 
*RoyaL PACKING COMPANY v. PAOLO VOLPE & Sons, 
PACA Docket No. 2-5849. Decision and Order 
SALINAS MARKETING COOPERATIVE v. ARIZONA FRESH Foops, 
INC. PACA Docket No. 2-5911. Stay Order 
SALINAS MARKETING COOPERATIVE v. TOM LANGE CO., 
PACA Docket No. 2-5810. Decision and Order 
SCHOOL PANTRY, INC. v. LATIN BELLY LIMITED PACA Docket 
No. 2-5946. Reparation Order 
SHAFER LAKE Fruit, INc. v. KMC Foops Inc. 
No. 2-5890. Dismissal 
SHORE, A.G., Co., INc. v. FouR SEASONS WHOLESALE PRO- 
DUCE. PACA Docket No. 2-5743. Decision and Or- 


SILVER CREEK PACKING COMPANY, INC. v. FRUIT UNLIMITED, 
INC. PACA Docket No. 2-5926. Reparation Order . 
Stix L’s PACKING ComPANY, INC. v. ARIZONA FRESH Foops, 
INC. PACA Docket No. 2-5851. Decision and Order 
Six L’s PACKING Co., INc. v. C. SALADINO AND SON. PACA 
Docket No. 2-5918. Order Requiring Payment Of Un- 
disputed Amount 
Decision and Order 
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Stx L’s PackiInG COMPANY INC. v. PRECIOSA PACKING HOUSE, 
INC. PACA Docket No. 2-5680. Decision and Order 

SMELTZER ORCHARD COMPANY v. Kroupa’s, INC. PACA Dock- 
et No. 2-5838. Order of Dismissal 

SOUTHLAND PropucE Co. a/t/a WESTERN Fruit SALES Co. 
v. DELTA PACKING COMPANY. PACA Docket No. 2-5701. 
Decision and Order 

SPADA DISTRIBUTING Co., INC. v. G & T TERMINAL PACKING Co., 
INC. PACA Docket No. 2-5901. Order of Dismissal 

*SQUILLANTE & ZIMMERMAN SALES, INC. a/t/a SIMON AND FRENCH 

v. THE AUSTER Co. PACA Docket No. 2-6054. Order 
of Dismissal 

STANDARD Fruit & STEAMSHIP COMPANY v. JOS. NOTARIANNI & 
ComPANY, INC. PACA Docket No. 2-5819. Decision 
and Order 

STANDARD FRUIT & VEGETABLE Co., INC. v. H & H DISTRIBUTING 
Co. PACA Docket No. 2-5987. Order Requiring 
Payment Of Undisputed Amount 

* Decision and Order 

SraRR PRODUCE Co. INC. v. FoUR SEASONS WHOLESALE PRO- 
pucE. | PACA Docket No. 2-5986. Reparation Order 

Sroops & WiLson, INC. v. WHOLESALE PRODUCE EXCHANGE. 
PACA Docket No. 2-5775. Decision and Order 

SUNKIST GROWERS, INC. v. FISHMAN PropDUCE Co. PACA 
Docket No. 2-5697. Decision and Order 

SUNKIST GROWERS, INC. v. FISHMAN PRODUCE COMPANY. 
PACA Docket No. 2-5698. Decision and Order 

SUNKIST GROWERS, INC. v. FISHMAN ProDUCE COMPANY. 
PACA Docket No. 2-5699. Decision and Order 

SUNKIST GROWERS, INC. v. FISHMAN PRODUCE COMPANY. 
PACA Docket No. 2-5700. Decision and Order 

SUNKIST GROWERS, INC. v. FISHMAN PRODUCE COMPANY. 
PACA Docket No. 2-5705. Decision and Order 

SUPERIOR FARMING COMPANY v. BANANAS, INC. PACA Docket 
No. 2-6004. Reparation Order 

SymmMs Fruit RANCH, INC. v. ARIZONA FRESH  FOoops, 
INC. PACA Docket No. 2-5876. Order of Dismissal 

TEIXEIRA FARMS, INC. v. ARIZONA FRESH Foops, INc. PACA 
Docket No. 2-5913. Stay Order 

TEIXEIRA Farms, INC. v. BANANAS, INC. PACA Docket No. 
2-6009. Reparation Order 

TEIXEIRA FARMS, INC. v. Fruit UNLIMITED, INC. PACA Docket 
No. 2-5930. Reparation Order 
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TEXAS CITRUS: EXCHANGE v. ARIZONA FRESH Foops, INC. 

PACA Docket No. 2-5874. Stay Order 
*ToMATOES, INC. v. ARISTA PRODUCE Corp. PACA Docket No. 

2-5908. Decision and Order 

UNITED POTATO DISTRIBUTORS, INC. v. POTATO SALES COMPANY, 
INC. PACA Docket No. 2-5892. Order of Dismissal 

V.P.S. INTERNATIONAL v. TRADE West MERCHANDISING, INC. 
PACA Docket No. 2-5907. Order of Dismissal 

VaL-Mex Fruit COMPANY, INC. v. ARIZONA FRESH FOoops, 
Inc. PACA Docket No. 2-5872. Stay Order 

VEGPACK, INC. v. BANANAS, INC. PACA Docket 
2-6006. Reparation Order 

VEGPAK, INC. v. BANANAS, INC. 
2-6008. Reparation Order 

VEGPAK, INC. v. Fruit UNLIMITED, INC. PACA Docket No. 
2-5932. Reparation Order 

WELLER, RICHARD PHILLIP d/b/a RICHARD WELLER v. WILLIAM P. 
GEORGE d/b/a WILLIAM ‘KING’ GEORGE. PACA Docket 
No. 2-5773. Decision and Order 
Denial Of Petition To Reopen 

WELLING, PAUL, INC. v. W. L. BAREFOOT d/b/a BAREFOOT WHOLE- 
SALE & PRODUCE. PACA Docket No. 2-5856. Deci- 
sion and Order 

West Coast PRODUCE SALES, INC. v. J & J DISTRIBUTING ComM- 
PANY. PACA Docket No. 2-5770. Dismissal 

“West Coast Propuce SALEs, INC. v. J & J DistrIBuTING Co. 

PACA Docket No. 2-5762. Decision and Order 

WESTSIDE PRODUCE Co. v. E. L. Kempr & Son, INC. 
Docket No. 2-4866. Dismissal 

WISCONSIN PICKLE PRODUCERS, INC. v. CHICAGO PICKLE PROD- 
ucts, INC. PACA Docket No. 2-5751. Decision and 


*Wysock! SALES, INC. v. GEL-Pak, INc., and C. H. RoBinson Com. 
PANY. PACA Docket No. 2-5833. Decision and Or- 


YOKOYAMA Bros. a/t/a BEE & BEE PRODUCE v. CAL-VEG SALES, 
INC. PACA Docket No. 2-5828. Decision and Order 


REPARATION DEFAULT DECISIONS (RD): 
ABATTI, C. A. d/b/a ALEX ABATTI BROKERAGE a/t/a A & M Pro- 


DUCE Co. v. SINGH PRODUCE OF NEW Mexico INC. a/t/a ALEX- 
ANDERS WHOLESALE PRODUCE. PACA Docket No. RD- 


*Current month August 1982 decisions. 





1494 CUMULATIVE LIST OF DECISIONS REPORTED 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 


Agriculture Decisions—Cont. 
PAGE 
Reparation Default Decisions (RD)—Cont. 


ABATTI PRODUCE INC. v. SINGH PRODUCE OF NEW Mexico INC. 
a/tla ALEXANDERS WHOLESALE ProDUCE. PACA Docket 
No. RD-82-13 
AcE Tomato Co., INC. v. PRECIOSA PACKING House INC. 
PACA Docket No. RD-81-341 
ACTION PRODUCE v. JAMES H. McGuyrt d/b/a McGuyrt PRODUCE 
Co. PACA Docket No. RD-82-133 
ACTION PRODUCE v. SINGH PRODUCE OF NEW Mexico INC. a/t/a 
ALEXANDERS WHOLESALE PRODUCE. PACA Docket No. 
RD-82-25 
* ADMIRAL PACKING COMPANY v. MARANO Bros. DUPAGE PRODUCE, 
INC. PACA Docket No. RD-82-286 
AGRI-PAK Fruit Co. v. BANANAS, INC. PACA Docket No. 
RD-82-103 
AGRI SALES v. PERRY R. HARRISON d/b/a PINE BLUFF PRO- 
DUCE. PACA Docket No. RD-82-91 
* AL SraTe PACKERS INC. v. PETER J. EMBERTON d/b/a Mixt PRo.- 
DUCE a/t/a WESTERN MIxT PRODUCE Co. PACA Docket 
No. RD-82-256 
AMERI-CAL PRODUCE, INC. v. J. R. BRooks & Son, INc. PACA 
Docket No. RD-81-334. Default Order And Order De- 
nying Petition To Reopen After Default 
* Amico Foops Corp. v. LATIN BELLY LIMITED a/t/a BETANCOURT 
Foops SYSTEM. PACA Docket No. RD-82-261 
ANTHONY Farms, INC. v. JOHN H. MEyeER d/b/a 
Bros. PACA Docket No. RD-82-169 
ANTLE, Bup, INC. v. NIELSEN PRODUCE Co. PACA Docket No. 
RD-81-350 
APACHE TOMATO Co., INC. v. FARM FRESH PRODUCE Co. PACA 
Docket No. RD-82-6 
Stay Order 
Order Vacating Stay 
ARAKELIAN, GEORGE, FARMS INC. v. SINGH PRODUCE OF MEXICO 
Inc. a/tla ALEXANDERS WHOLESALE PRODUCE. PACA 
Docket No. RD-81-353 
ARKANSAS VALLEY PRODUCE OF TEXAS, INC. v. PETE SINGH PROD. 
INC. PACA Docket No. RD-82-68 
ARMATA, E., INC. vu. NASSAU/SUFFOLK PropuUCE Co. INC. 
PACA Docket No. RD-82-199 
* AUSTER, THE, COMPANY, INC. v. ANTHONY J. D’Acquisto d/b/a 
Tropic BANANA Co. PACA Docket No. RD-82-272 
BAILLIE, JACK T., Co. INC. v. PERRY R. HARRISON d/b/a PINE 
BLUFF PRODUCE. PACA Docket No. RD-82-189 
BANO DISTRIBUTORS, INC. v. WAYNE CUSIMANO, INC. PACA 
Docket No. RD-82-39 
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* Batraciia, AuGustT, CoMPANY, INc. v. W P C Inc. and/or WAYNE 
CusIMANO INC. PACA Docket No. RD-82-273 
BATTAGLIA PRODUCE SALES, INC. v. EMERSON ELLIOTT PRO- 
DUCE. PACA Docket No. RD-82-219 
*Denial of Motion to Set Aside Default Order and Reopen 


BEEF STAKE TOMATO GROWERS INC. v. FLoyD M. “TaD” EvANS 
d/b/a Fuoyp M. “Tap” EvANs PRODUCE. PACA Docket 
No. RD-82-128 

*BeLLO ToMATOE INC. v. SAMUEL SIMON PETRO d/b/a SAM PEeTRO 
PRODUCE. PACA Docket No. RD-82-269 .. 

BENGARD, TOM, RANCH, INC. v. Fruit UNLIMITED, INC. PACA 
Docket No. RD-82-120 

BerTUCA, TEDDY, d/b/a TepDyY BERTUCA COMPANY v. ANNA 
DeFeo d/b/a CENTRAL PRODUCE Co. PACA Docket No. 
RD-82-101 

BERWICK VEGETABLE COOPERATIVE v. WATERMILL EXPORT, INC. 
PACA Docket No. RD-82-70 

BIANCHI & SONS PACKING Co. v. TOMATOES, INC. PACA Dock- 
et No. RD-81-359 

BLACKWELL PRODUCE COMPANY v. NIELSEN PRODUCE Co. 
PACA Docket NocRD-G2-29 ... . .c6-ocdesadk ech ee eee eae 

*BLuE ANCHOR INC. v. HAMMOND Bros. PRODUCE INC. PACA 
Docket No. RD-82-241 

BLUE ANCHOR OF Los ANGELES, INC. v. TIMOTHY S. ANTHONY and 
GreGoRY D. JOHNSON d/b/a A-Z UNLIMITED. PACA Dock- 
et No. RD-82-131 

BLUE ANCHOR, INC. v. ROBERT L. DRABEK Co., INC. 

Docket No. RD-82-59 

BLUE ANCHOR, INC. v. ROBERT L. DRABEK Co., INC. 
Docket No. RD-82-153 

BLUE ANCHOR, INC. v. ROBERT L. DRABEK Co., INC. and/or 
ROUNDY’S INCORPORATED a/t/a UNITED Foops. 

Docket No. RD-82-33 

BLUE RIDGE MARKET OF VA. INC. v. SUNSHINE SALAD Co. 
INC. PACA Docket No. RD-82-16 

BONAFEDE, PETER J. d/b/a J. BONAFEDE & SONS v. COLLEY Woops 
INC. PACA Docket No. RD-82-48 

BONITA PACKING Co. v. ARIZONA FRESH Foops INc. 

Docket No. RD-82-143 

BORDER Fruit Co. INC. v. PETE SINGH Prop. INC. 
Docket No. RD-82-54 

Boston ToMaATo Co., INC. v. COLLEY Woops, INC. PACA 
Docket No. RD-81-231. Order Denying Petition To Re- 
open After Default And Vacating Stay Order 
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BROWNIE BROKERAGE INC. v. PRODUCE BROKERS INC. PACA 
Docket No. RD-82-129. Order of Dismissal 
BULLER, FRANCIS D., SALES v. MICHAEL SCHRICKER. PACA 
Docket No. RD-82-214 
BuSHMAN, H.R., & SON Corp. v. FRIEDMEYER PRODUCE Co. 
INC. PACA Docket No. RD-82-178 
* BUSHMANS’ INC. v. FARM FRESH PRODUCE Co. PACA Docket 
No. RD-82-249 
*“BUSHMANS’ INC. v. MEYER Bros. PACA Docket No. RD-82- 


ByrpD PRODUCE COMPANY v. FOURSOME BROKERAGE INC. 
PACA Docket No. RD-82-216 
CaL-CeEL MARKETING INC. v. FOURSOME BROKERAGE INC. 
PACA Docket No. RD-82-154 
CAL-CEL MARKETING, INC. v. JOHN KAPER. PACA Docket No. 
RD-82-12 
*CaL-PACIFIC PRODUCE Co. v. GENE GUICE & Son, INC. PACA 
Docket No. RD-82-275 
SHRED INC. a/t/a STRAWBERRY CITY SALES v. PETER J. EMBER 
TON d/b/a Mixt PRODUCE a/t/a WESTERN MIXT PRODUCE 
Co. PACA DSGREG Tit Teo = MeO oi. coe thee cae sete bees 1256 
CAL-VEG SALES INC. v. NIELSEN PRODUCE Co. PACA Docket 
No. RD-82-10 7 
CANADA PACKERS DIVISION OF WILLIAMS DAvies Co. INC. v. LA 
Casita Farms INC. PACA Docket No. RD-82-139 
CAPPELLO, JERRY L. d/b/a J & L CAPPELLO v. IRISH PRODUCE 
Co. PACA Docket No. RD-82-231 
CASILLAS Bros. INC. v. PETER J. EMBERTON d/b/a MIXT PRODUCE 
a/tla WESTERN MIxT PropucE Co. PACA Docket No. 
RD-82-186 
CENTRAL PRODUCE Co. INC. v. LATROBE Foop Mart 
PACA Docket No. RD-82-196 
CENTRAL VALLEY SALES INC. v. WEBB-DAvis Fruit Co., 
PACA Docket No. RD-82-224 
*CLApP, WILLIAM and Tim YaksiTcH d/b/a Myco v. Timoruy M. 
BELL d/b/a BELL BROKERAGE COMPANY. PACA Docket 
No. RD-82-284 1650 
COASTAL MARKETING SERVICE INC. v. GIDDENSVILLE PACKING 
ComPANY, INC. PACA Docket No. RD-82-184 1256 
*CocHRAN, RoserT T. & Co. INc. v. Timmons M. CarPENTER d/b/a 
Tim CARPENTER PRODUCE Co. PACA Docket No. RD- 
82-282 1650 
COLORADO POTATO GROWERS EXCHANGE uv. IRISH PRODUCE Co. 
PACA Docket No. RD-82-156 1001 
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CoLoRADO PoTaTo GROWERS EXCHANGE v. LOUIE’S PRODUCE. 
PACA Docket No. RD-82-168 

COLORADO PoTATO GROWERS EXCHANGE v. WARLEY FRuiT & PRo- 
DUCE, INC. PACA Docket No. RD-82-159............. 

Cook SALES COMPANY v. JAMES H. McGuyrt d/b/a McGuyrt 
PRODUCE Co. PACA Docket No. RD-81-362 

Cook SALES COMPANY v. RICH-PAC PRODUCE INC. 
Docket No. RD-82-137 

Cook SALES COMPANY v. WILLIAM JAMES DANILSON d/b/a Happy 
DAN’s. PACA Docket No. RD-82-23. Denial Of Mo- 
tion To Reopen After And Default Order 

COUTURE FARMS v. PETER J. EMBERTON d/b/a MIxT PRODUCE a/t/a 
WESTERN MIxT PRODUCE Co. PACA Docket No. RD- 


CROSETTI FROZEN Foops Inc. v. T.J.L. ENTERPRISES INC. 
PACA Docket No. RD-81-364 

CULIACAN PRODUCE COMPANY INC. v. JAMES P. MORENO d/b/a 
VEG-PRO DISTRIBUTORS PACA Docket No. RD-82-115 

CULIACAN PropUCE ComPANY, INC. v. PETE SINGH PROD. 
INC. PACA Docket No. RD-82-41 

CUSUMANO Bros. Co., INC. v. Dice’s Propuce, INC. 
Docket No. RD-82-102 


D.M.B. PACKING CorpP. a/t/a DIMARE Bros. INC. OF CALIFORNIA 
v. M.G. HEAVENER d/b/a HEAVENER & SON PRODUCE. 


Docket No. RD-79-70. Dismissal 
*DeBRUYN PropucE Co. v. WARLEY Fruir & Propuce Co., 
INC. PACA Docket No. RD-82-265 
DOBLER, CARL F. and KEN W. DOBLER d/b/a CARL DoBLER & SONS 
v. Fruit UNLIMITED, IN« PACA Docket No. RD-82- 


Don-A-LYNN 
INC. PACA Docket No. RD-82-200 ; 

DyaL, LE Roy, JR., INc. v. PHILLIP R. WELLER d/b/a RICHARD 
WELLER. PACA Docket No. RD-81-357. Order Re- 
opening After Default 

EDINBURG FRUIT & VEGETABLE Co., INC. v. MILLER’S BROKERAGE 
INC. PACA Docket No. RD-82-60 

ENGLUND EQUIPMENT ComPANY v. DANNY Lewis Younc dibla 
HuGH YouNG Propuce & ComPaANy. PACA Docket No. 
RD-79-41. Order of Dismissal . 
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FAGERSTROM, GLEN H. v. Gro-Pro, INC. and/or Fruir HILL, 
INC. PACA Docket No. RD-82-206 
FANCEE FARMS, INC. v. JOHN KAPER. PACA Docket No. 
RD-82-17 
FANCIFUL COMPANY v. CARL D. NIELSEN and LEADELL (LEE) D. 
NIELSEN d/b/a NIELSEN PRODUCE Co. PACA Docket No. 
RD-81-351 
* FARRIS, MosEs J. d/b/a M. J. FARRIS BROKERAGE Co. v. COUSINS 
PRODUCE INC. PACA Docket No. RD-82-285 
*Fresta FARMS COOPERATIVE v. ANGELO F. PALOMBO d/b/a PALOM- 
BO FARMS OF COLORADO. PACA Docket No. RD-82-252 
FiestA FARMS COOPERATIVE v. YANKEE BROKERAGE, INC. 
PACA Docket No. RD-82-226 
FISHER RANCH CORPORATION v. CARL D. NIELSEN and LEADELL 
(LEE) D. NIELSEN d/b/a NIELSEN PRODUCE Co. PACA 
Docket No. RD-81-352 
ForD, MALVIN G. d/b/a MALVIN ForD PRODUCE v. D & N PRODUCE 
BROKERS INC. PACA Docket No. RD-82-51 
FoRNEY Fruit & PropucE Co. INc. v. W.F. PICKNEY Co., 
INC. PACA Docket No. RD-82-119 
Four Srar Tomato Inc. v. DISETTE Fruit & PRODUCE. PACA 
Docket No. RD-82-166 
*Four Srar Tomato INC. v. NETWORK BROKERAGE INC. 
Docket No. RD-82-250 
* FRANK’S DISTRIBUTING INC. v. Foop SERVICE INDUSTRIES INC. a/t/a 
EASTERN PACIFIC PICKLE Co. PACA Docket No. RD- 
82-260 
Fruit Pak INC. v. T.J.L. ENTERPRISES INC. PACA Docket No. 
RD-82-36 
‘RUIT SALAD INC. v. BEDDER PRODUCE Co. INC. PACA Docket 
No. RD-82-177 
*G A B Propuce Disrrisuvors, INC. v. CENTRAL PRODUCE 
Co. PACA Docket No. RD-82-296 
G. & J. Propuce, INc. v. TOMATOES, INC. PACA Docket No. 
RD-82-155 1001 
G & L Farms v. MIxT PRODUCE a/t/a WESTERN MIXT PRODUCE 
Co. PRCA Paekst no; -82595., . sc. its 6.5 cel. dee RU A ee 790 
G. & S. Propuce Company, INc. v. DeFeo Fruit Co., INc. 
PACA Docket No. RD-79-42. Dismissal 600 
GAFFORD PRODUCE INC. v. WEBB-DAVIS FRUIT COMPANY INC. 
PACA Docket No. RD-82-157 1001 
GENERAL Potato & ONION Distr. Lrp. v. WATERMILL EXPORT 
INC. PACA Docket No. RD-82-53 
GEORGE BROKERAGE COMPANY INC. v. LA Casita Farms INc. 
PACA Docket Ne. RD-82-117 
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GERAWAN, R. M., Co. INC. v. WATERMILL Export INC. 
Docket No. RD-82-52 

GoLD Coast PACKING INC. v. PERRY R. HARRISON d/b/a PINE 
BLUFF PRODUCE. PACA Docket No. RD-82-190 

GOLDMAN-HAYDEN Co., INC. v. SAM PETRO PRODUCE. PACA 
Docket No. RD-82-34 

GRANADA MARKETING INC. v. BANANAS, INC. PACA Docket 
No. RD-82-104 

GREEN VALLEY PRODUCE Coop. v. YANKEE BROKERAGE, 
INC. PACA Docket No. RD-82-151 

GRIFFIN & BRAND OF MCALLEN, INC. v. MILLER’S BROKERAGE 
INC. PACA Docket No. RD-82-19 

GRIFFIN & BRAND SALES AGENCY INC. v. Louis M. PALomo d/b/a 
LOUIE’S PRODUCE. PACA Docket No. RD-82-210 

GRIFFIN-HOLDER Co. v. RICH-PAC PRODUCE INC. PACA Dock- 
et No. RD-82-147 

GROWERS MARKETING SERVICE INC. v. CHRIS SALAZAR, JR. d/b/a 
GREEN VALLEY PRODUCE DISTRIBUTORS. PACA Docket 
No. RD-82-89 

GROWERS MARKETING SERVICE, INC. v. DICE’S PRODUCE, INC. 
PACA Docket No. RD-82-141 

GROWERS MARKETING SERVICE INC. v. PHILIP MARRA INC. 
PACA Docket No. RD=82-145 eo «ais 455 ce ticticas eee sae oe 1000 

HALL, H. & Co. INc. v. NIELSEN PRODUCE Co. PACA Docket 
No. RD-82-22 

HAMILTON, L. R., INC. v. JAMES P. MorENO d/b/a VeEG-PRO Dis- 
TRIBUTORS. PACA Docket No. RD-82-96 

HANESS, MarK L., d/b/a C. J.’ BROKERAGE v. ARIZONA FRESH 
Foops, INc. PACA Docket No. RD-81-292. Order 
Reopening After Default 

* HANSEN, Harvey C. d/b/a Harvey’s v. WARLEY Fruit & PRo- 
DUCE, INC. PACA Docket No. RD-82-263 
*HaRLOFF, ROGER, PACKING INC. v. Fioyp M. “Tap” Evans d/bla 

FLoyp M. “Tab” EVANS PRODUCE. PACA Docket No. 
RD-82-258 

HARLOFF, ROGER, PACKING, INC. v. PRECIOSA PACKING HOUSE, 
INC. PACA Docket No. RD-82-195 

HARLOFF, ROGER, PACKING, INC. v. SPRINGFIELD TOMATO Co., 
INC. PACA Docket No. RD-82-50 

HARNEY, Gary D. d/b/a Gary D. HARNEY Co. v. MARANO Bros. 
Du PAGE PRODUCE INC. PACA Docket No. RD-82-123 - 

HARRISON PROD. Co. a/t/a HARRISON & LOGAN Prop. Co. v. HER- 
BERT W. Lewis d/b/a HERBERT LEWIS PRODUCE. PACA 
Docket No. RD-82-126 

HARTLEY, BLAINE, INC. v. CARLO A. Sacco, JR. d/b/a CARLO’S 
PRODUCE. PACA Docket No. RD-82-100 
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HARVEST SALES, INC. v. CARL D. NIELSEN and LEADELL (LEE) D. 
NIELSEN d/b/a NIELSEN PRODUCE Co. PACA Docket No. 
RD-81-349 

*HiRAKATA Bros. v. HiLLTop Farms. PACA Docket No. RD- 
82-254 

HOMESTEAD TOMATO PACKING Co. INC. v. FRANK SHIRLEY, JR. and 
FRANK SHIRLEY, SR. d/b/a FRANK SHIRLEY & SON. PACA 
Docket No. RD-81-344 

HorwatH & ASSOCIATES INC. v. JAMES P. MoRENO d/b/a VEG-PRO 
DISTRIBUTORS. PACA Docket No. RD-82-20 

*HorwaATH and Co. Inc. a/t/a GONZALES PACKING Co. v. DANIEL 
NAVILIO d/b/a DAN NAVILIO PRODUCE. PACA Docket No. 
RD-82-293 

HorwatH & Co. INC. a/t/a GONZALES PACKING Co. v. PRECIOSA 
PACKING HousE, INC. PACA Docket No. RD-82-218 

HOVERSEN & Sons v. Fruit UNLIMITED INC. PACA Docket 
No. RD-82-108 

*HuBBARD, THOMAS M. and WILLIAM B. HuBBArRD, JR. d/b/a THE 
HUBBARD COMPANY v. PETER J. EMBERTON d/b/a MIXxT Pro. 
DUCE a/t/a WESTERN MIxT PRODUCE Co. PACA Docket 
No. RD-82-274 

Hunt Or. COMPANY a/t/a PLANTATION PRODUCE COMPANY 
v. CLYDE S. BERRYHILL and JAMES R. BERRYHILL d/b/a BER- 
RYHILL’S PRODUCE. PACA Docket No. RD-82-38 

Hunt Om Company a/t/a PLANTATION PRODUCE COMPANY 
v. David L. ANTHONY d/b/a Tri STATE BROKERAGE. 
PACA Docket No. RD-81-347 

*Hunt Or. Company a/t/a PLANTATION Propuce Co. v. FRIED- 

MEYER PRODUCE Co. INC. PACA Docket No. RD-82-233 .............. 1643 

IDAHO POTATO PACKERS CorP. v. FARM FRESH PRODUCE Co. 
PIS MOGEOU INO LEU E LAO. oocc5k 5 acs os o.5p ec bible sote eee utees ews 1000 

IMPERIAL PRODUCE Co. INC. v. J & L Propuce INc. PACA 
Docket No. RD-82-55 

*IveRSON, Mito J. d/b/a IVERSON BROKERAGE COMPANY v. WARLEY 
Fruit & Propuce, INC. PACA Docket No. RD-82-264 . 

J-B DISTRIBUTING Co. v. RICH-PAC Propuce, INC. PACA 
Docket No. RD-82-140 

J-B MARKETING, INC. v. KENNETH CAPPS PRODUCE. PACA 
Docket No. RD-82-230 

J & C ENTERPRISES INC. v. LATIN AMERICAN PRODUCE INC. 
PACA Docket No. RD-82-227 

JACKSON, JOHNNY R. d/b/a JOHNNY JACKSON v. BERT Cas. 
TILLE. PACA Docket No. RD-82-229 

JACOBSON PRODUCE INC. v. ARVIN PropuceE. PACA Docket 
No. RD-82-217 
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JEWETT, LES, ASSOCIATES uv. SINGH PRODUCE OF NEW MExico INC. 
altla ALEXANDERS WHOLESALE PRODUCE. PACA Docket 
No. RD-82-88 

JOHNSTON-GIBSON SALES COMPANY uv. ARIZONA FRESH FOoops 
INC. PACA Docket No. RD-82-82 

JOHNSTON-GIBSON SALES COMPANY vu. WEBB-DAVIS Fruit Co. 
PACA Docket No. RD-82-114 

JOHNSTON-GIBSON SALES COMPANY v. CARL D. NIELSEN and 
LEADELL (LEE) D. NIELSEN d/b/a NIELSEN PRODUCE Co. 
PACA Docket No. RD-82-24 

JONES, BoB, RANCH v. DeFeO Fruit Co., INc. PACA Docket 
No. RD-79-51. Dismissal 

JONES, PAUL D., INC. v. DiseTre Fruir & PRODUCE. 

Docket No. RD-82-204 
* JONES, WAYNE F. d/b/a JonES Propuce Co. v. KEN MITCHELL 
d/b/a Tri-STATE PRODUCE. PACA Docket No. RD- 
82-279 
JOSEPHSON, LYNN, PRODUCE INC. v. BANANAS, INC. 
Docket No. RD-82-67 
Denial of Motion to Reopen After Default 1003 

KARRAT BROKERAGE Co. v. LA Casita FARMS INC. PACA 
Docket No. RD-82-146 ... 1000 

KELLERS’ WAPATO Fruit Co. INC. v. RUSSELL E. ELLIS and BE- 
LINDA G. ELLIS d/b/a Ray Costa BROKERAGE Co. PACA 


MIXT PRODUCE a/t/a WESTERN MIXT PRODUCE Co. PACA 
Docket No. RD-82-187 
KING, JOSEPH, & Sons, INC. v. WOODSIDE PRODUCE COMPANY, 
INC. PACA Docket No. RD-82-144 
Stay Order 
* Order Reopening After Default 
Kina SaLapD Avocapo Co. INC. v. PRECIOSA PACKING HOUSE 
INC. PACA Docket No. RD-82-2 
KinG SALAD Avocabo Co. INc. v. TROPICAL FRUITS OF HOUSTON 
INC. PACA Docket No. RD-82-176 
KinGs CANYON Fruit SALES CorRP. v. WATERMILL Export INC. 
PACA Docket No. RD-82-124 
KinGs, THE, CREEK CANNING Co. INC. v. PRECIOSA PACKING 
Houss Inc. PACA Docket No. RD-82-192 6.063...) sek 4. eek 
KnosB CREEK APPLES a/t/a RAYMOND Crotts & SON v. RICHARD 
SmiTH d/b/a S & S PRODUCE. PACA Docket No. RD- 


KOSTER ENTERPRISES PACKING DIVISION v. NIELSON PRODUCE 
Co. PACA Docket No. RD-82-212 
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LAGUNA MARKETING INC. v. MIXT PRODUCE. PACA Docket 
No. RD-82-76 

LAMANTIA-CULLUM-COLLIER ENTERPRISES, INC. v. PRECIOSA PACK- 
ING House INc. PACA Docket No. RD-82-14 

LAND, RAYMON J. v. DANNY BYARGEON. PACA Docket No. 
RD-82-209 

LAVENADA LAND & CaTTLE Co. a/t/a LAGUNA PRODUCE Co. 
v. MILLER’S BROKERAGE INC. PACA Docket No. 
RD-82-84 

Lisa, INC. v. NIELSEN PRODUCE Co. PACA Docket No. 
RD-82-43 

*LIVACICH, JOHN, Propucs, INC. a/t/a Vista SALES v. J.L.G., INc. 

a/tla CENTURY PRODUCE. PACA Docket No. RD-82- 
243. Order of Dismissal 

LIVACICH, JOHN, PRODUCE INC. a/t/a VisTA SALES v. PETER J. EM- 
BERTON d/b/a MIxT PRODUCE a/t/a WESTERN MIxT PRODUCE 
Co. PACA Docket No. RD-82-97 

LIVACICH, JOHN, PRODUCE INC. a/t/a VisTA AVOCADO v. PETER J. 
EMBERTON d/b/a MIxT PRODUCE a/t/a WESTERN MIXT PRo- 
DUCE Co. PACA Docket No. RD-82-173 

M & M Propuce v. DIcre’s PRODUCE INC. PACA Docket No. 
RD-82-165 

MAcDoNALD Import Co. INc. v. DERRICK Moo YOUNG. 
PACA Docket No. RD-82-207 

MAILLEY-QUALITY PRODUCE Co. INC. v. LE MARCHE PRODUCE, 
INC. PACA Docket No. RD-82-130 

MAINE FARMERS EXCHANGE v. MICHAEL PADULA d/b/a M. PADULA 
PEELED POTATOES. PACA Docket No. RD-81-342 

MAINLINE Potato Co., INC. v. MILLER’S BROKERAGE INC. 
PACA Docket No. RD-82-81 

MANA-HILL PACKING Co., INC. v. BILL RUSSELL ENTERPRISES, 
INC. PACA Docket No. RD-81-169. Order Reopen- 
ing After Default 

MANA-HILL PACKING Co., INC. v. C. SALADINO & SON. PACA 
Docket No. RD-82-62 

MANA-HILL PACKING Co., INC. v. PRECIOSA PACKING HOoUusE, 
INC. PACA Docket No. RD-82-3 

MANIS, WILLIAM, CoMPANY v. D & N Propuce Brokers INC. 
PACA Docket No. RD-82-116 

MANNING, JOHN, & Co. INC. v. SAMUEL SIMON PETRO d/b/a SAM 
PETRO PRODUCE. PACA Docket No. RD-82-93. 
aration Order 

MAREX INTERNATIONAL, INC. a/t/a NATIONWIDE PRODUCE Dits- 
TRIBUTORS v. ROBERT A. FERWERDA d/b/a Four SEASONS 
WHOLESALE PRODUCE. PACA Docket No. RD'-81-346 . 
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MARTIN PRODUCE Co. INC. v. PINE BLUFF PRODUCE. PACA 
Docket No. RD-82-86 
MAULHARDT, H. H. PACKING Co. v. CARL D. NIELSEN and LEA- 
DELL (LEE) D. NIELSEN d/b/a NIELSEN PRODUCE Co. PACA 
Docket No. RD-82-106 
MAULHARDT, JOHN W. and MILTON E. NELSON d/b/a NELSON & 
MAULHARDT MARKETING Co. v. CARL D. NIELSEN and LEA- 
DELL (LEE) D. NIELSEN d/b/a NIELSEN PRODUCE Co. PACA 
Docket No. RD-82-44 
May Farms, Inc. v. JELLY & Sons Hasty TATERS. 
Docket No. RD-82-46 
May Fars, INC. v. WESTERN FRUIT INC. PACA Docket No. 
RD-82-127 
MAZZEI-FRANCONI Co. v. DICE’S PRODUCE INC. PACA Docket 
No. RD-82-64 
MAZZEI-FRANCONI Co. v. FRUIT UNLIMITED, INC. PACA Dock- 
et No. RD-82-63 
MazziE FARMS SALES INC. v. DICE’S PRODUCE INC. 
Docket No. RD-82-47 
MazziE FARMS SALES INC. v. NIELSEN PRODUCE Co. 
RUEMOG ING TRE PO OO as on ee scat we wlele coe ee eae Soe ee 
MENDELSON-ZELLER Co., Inc. v. W.F. PINcKNEY Co., INC. 
PACA Docket No. RD-82-201 
* MERCURIO, JOSEPH, PRODUCE CorP. v. GILARDI TRUCK & TRANS. 
PORTATION, INC. a/t/a A.M. GitarpI & Sons. PACA 
Docket No. RD-82-268. Order of Dismissal 
*MeriT PACKING CoMPANY v. TIMOTHY M. BELL d/b/a BELL BRoK- 
ERAGE COMPANY. PACA Docket No. RD-82-238 
MEYER TOMATOES v. PETE SINGH Prop. INC. PACA Docket 
No. RD-81-355 
MEYER TOMATOES v. PRECIOSA PACKING HOUSE. PACA Dock- 
et No. RD-82-4. Order of Dismissal 
MIDWEST MARKETING Co. v. Dice’Ss PropucE INC. 
Docket No. RD-82-65 
MILLER’S BROKERAGE INC. v. CENTRAL PRODUCE Co. 
Docket No. RD-82-148 
MILLS DISTRIBUTING COMPANY v. RICH-PAC PRODUCE, INC. 
PACA Docket No. RD-82-98 
*MinaMI, YATARO d/b/a H. Y. Minami & Sons v. FouRSOME BRrokK 
ERAGE INC. PACA Docket No. RD-82-248 
MINAMI, YATARO d/b/a H. Y. MINAMI & SONS v. PERRY R. HARRI- 
SON d/b/a PINE BLUFF PRODUCE. PACA Docket No. 
RD-82-228 .... 1442 
MONTEREY BAY PACKING Co. v. FOURSOME BROKERAGE INC. 
PRG DOGKEU ING. KOLO Oa+1Oe «os xo 6's cc sce CM eritwane Saletan wiecae Maine are 1258 
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MonTEREY BAY PACKING Co. v. YANKEE BROKERAGE, INC. 
PACA Docket No. RD-82-152 
MurAKAMI Fars, INC. a/t/a MURAKAMI PRODUCE Co. v. DICE’S 
PRODUCE INC. PACA Docket No. RD-82-205 ........ y 
MUTUAL VEGETABLE SALES v. PERRY R. HARRISON d/b/a PINE 
BLUFF PRODUCE. PACA Docket No. RD-82-92 
* NATHAN, Morris, PRoDUCE Co., INC. v. MARANO Bros. DUPAGE 
PRODUCE INC. PACA Docket No. RD-82-236 
NATIONAL PRESERVE Co. v. FASANO PIE COMPANY. 
Docket No. RD-82-223 
NATURIPE BERRY GROWERS v. T.J.L. ENTERPRISES, INC. 
Docket No. RD-82-56 
NAVILIO, MICHAEL J., INC. v. MAZZEI Foops, INC. PACA Dock- 
et No. RD-82-1 .. 
*NEELY PRODUCE, INC. v. ROPER BROTHERS WHOLESALE PRODUCE 
& Ecas, INc. PACA Docket No. RD-82-281 
NOBLES PACKING Co. v. DISETTE Fruit & PRODUCE. PACA 
Docket No. RD-82-167 
OKRAY PRODUCE COMPANY v. JOHN H. MEYER d/b/a MEYER 
Bros. PACA Docket No. RD-82-134 
OkUN, Morris, INC. v. NASSAU/SUFFOLK PRODUCE Co. 
PACA Docket No. RD-82-198 
* OLIVER RANCH INC. v. DAvip E. FERREN d/b/a Et Paso De ROBLES 
ENTERPRISES. PACA Docket No. RD-82-291 
*P-R Farms SALES & Export, Inc. v. W.F. PIncKNEY Co.. 
INC. PACA Docket No. RD-82-239 
PALOMBO FARMS OF COLORADO v. MILLER’S BROKERAGE INC. 
PACA Docket No. RD-82-57 
PALOMBO FARMS OF COLORADO v. MILLER’S BROKERAGE INC. 
PACA Docket No. RD-82-78 
PAPPAS, PETE, AND SONS INCORPORATED v. RICH-PAC PRODUCE, 
INC. PACA Docket No. RD-82-30 
PARAMOUNT CITRUS ASSOCIATION INC. v. MIXT PRODUCE alt/a 
WESTERN MIxt PRODUCE Co. PACA Docket No. RD- 


PARAMOUNT CiTRUS ASSOCIATION, INC. v. PRECIOSA PACKING 
House, INc PACA Docket No. RD-82-49 

PARAMOUNT CITRUS ASSOCIATION, INC. v. WATERMILL EXPORT, 
INC. PACA Docket No. RD-82-112 

PATTERSON FROZEN Foops, INc. v. T.J.L. ENTERPRISES INC. 
PACA Docket No. RD-82-111 

PAVICH, STEPHEN & SONS v. PETER J. EMBERTON d/b/a MIxT Pro- 
DUCE a/t/a WESTERN MIXxT PRODUCE Co. PACA Docket 
No. RD-82-77 
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PEPELIS, JERRY d/b/a JERRY PEPELIS PACKING Co. v. CARL D. 
NIELSEN and LEADELL (LEE) D. NIELSEN d/b/a NIELSEN PRO. 
DUCE Co. PACA Docket No. RD-81-340 

PEREZ RANCHES INC. v. TOMATOES INC. PACA Docket No. 
RD-82-83 

PETRO, SAMUEL SIMON d/b/a SAM PETRO PRODUCE v. JAMES R. 
BERRYHILL d/b/a BERRYHILL’S PRODUCE. PACA Docket 
No. RD-82-220 

PETRO, SAMUEL SIMON, d/b/a SAM PETRO PRODUCE v. PORFIRIO 
GONZALES d/b/a CHINO’S PRODUCE PACA Docket No. 
RD-82-182 s 

PHILLIPS, DAN J. a/t/a DAN’S ONION HOUSE v. WILLIAM J. DANIL- 
SON d/b/a Happy DAN’S. PACA Docket No. RD-82-203 

PHILLIPS, MIKE, ENTERPRISES INC. v. ARIZONA FRESH Foops 
INC. PACA Docket No. RD-82-72 

*Putuips, MIKE, ENTERPRISES INc. v. Ray BRACAMONTE d/b/a 
R. B. PRODUCE. PACA Docket No. RD-82-235 

PISMO-OCEANO VEGETABLE EXCHANGE v. ARIZONA FRESH Foops 
INC PACA Docket No. RD-82-73 

Potato SERVICES OF MICHIGAN INC. 

ER. PACA Docket No. RD-82-215 


*PRETTYMAN, C. J., JR. INCORPORATED v. RINELLA’S WHOLESALE 
‘RUIT & PRODUCE. PACA Docket No. RD-82-283 . eres 
PROCTOR PRODUCE v. FRUIT UNLIMITED INC. PACA Docket 


DUCE. PACA Docket No. RD-82-171 
PRoDUCE Propucts INC. v. REDI-SpuDS Foops INc. 
Docket No. RD-82-161 ; 
PRODUCE SPECIALISTS OF SAN DigGO INC. v. PETER J. EMBERTON 
d/b/a Mixt PRODUCE a/t/a WESTERN MIXT PRODUCE 
Co PACA Docket No. RD-82-90 . 
PRUETTE, GRADY v. SPRINGFIELD TOMATO INC. PACA Docket 
No. RD-82-80 
*PRUETTE, GRADY v. TOMATOES INC. 
RD-82-278 
*RaimonD & RaIMOND INC. v. TOMATOES INC. PACA Docket 
No. RD-82-251 ... 
* RALSTON PuRINA ComPANy v. DL Foop Purveyors, INC. alt/a 
M D M Foops. PACA Docket No. RD-82-246 
RICHFIELD PACKING Co., INC. v. NIELSEN PRODUCE Co. PACA 
Docket No. RD-81-348 
ROBINSON, C. H., COMPANY v. THE JUICE Srop, 
Docket No. RD-82-181 
RoBINsSON, C.H., CoMpANy v. MEYER Bros. 
No. RD-82-109 
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ROBINSON, C. H., COMPANY v. SALES AND PROMOTIONS. PACA 
Docket No. RD-82-122 
Rocky Propuce, INC. v. BENNY P. CoNFORTO. PACA Docket 
No. RD-82-164 
Rocky PRODUCE INC. v. DOMINIC PALAZZOLO. PACA Docket 
No. RD-82-211 
Rotu, M. & Sons or FLoripA, INC. v. HASHIZUME Foop Propucts 
CorP. PACA Docket No. RD-82-40 
ROTHMAN Berry DISTRIBUTORS INC. v. NASSAU/SUFFOLK PRODUCE 
Co. INc. PACA Docket No. RD-82-197 
RoyAL Fruit CoMPANY v. TOMMIES CELLO-PAK, INC. PACA 
Docket No. RD-81-343 
RUSSELL PRODUCE INC. v. DISETTE Fruir & PRODUCE. PACA 
Docket No. RD-82-193 
*S & R WATERMELONS INC. v. DANIEL A. GALLO Co. INC. PACA 
Docket No. RD-82-277 
SALINAS MARKETING COOPERATIVE v. CARL D. NIELSEN and LEA- 
DELL (LEE) D. NIELSEN d/b/a NIELSEN PRODUCE Co. PACA 
Docket No. RD-82-37 
SALINAS MARKETING COOPERATIVE v. YANKEE BROKERAGE 
INC. PACA Docket No. RD-82-202 ..... 
SALINS, SOL, INc. v. RIcH-PAc Propuce, INC. 
No. RD-82-94 
Sam, A. & Sons Propuce Co. INC. v. SPRINGFIELD TOMATO 
INC. PACA Docket No. RD-82-75 .. 
*SARDINA, ROGELIO C. d/b/a SARDINAS FaRM v. LATIN AMERICAN 
PRODUCE. PACA Docket No. RD-82-244 1644 
*SAVIOLI, JOSEPH J. d/b/a AMERICAN Fruit Distriputors v. Co 
LEY-Woops INc. PACA Docket No. RD-82-255 1646 
SEABROOK BROTHERS & Sons Inc. v. T.J.L. ENTERPRISES 
INC. PACA Docket No. RD-81-366 214 
SEALD-SWEET GROWERS, INC. v. PRECIOSA PACKING HOUSE, 
INC. PACA Docket No. RD-82-85 789 
SEALD-SWEET GROWERS, INC. v. W.F. PINCKNEY Co., 
PACA Docket No. RD-82-136 998 
SENINI ARIZONA, INC. v. RICH-PAC PRODUCE, INC. 
Docket No. RD-82-31 594 
SHAFER LAKE FRulIt, INC. v. W. F. PINCKNEY Co., INc. PACA 
Docket No. RD-82-221 1441 
SIGMA PropUCE Co. INC. v. NIELSEN PRODUCE Co. PACA 
Docket No. RD-81-360 ‘ 213 
SILLS, CHARLES H. d/b/a SILL FARMS MARKET v. FASANO PIE Com- 
PANY. PACA Docket No. RD-82-222 “ieee 
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SILVER CREEK PACKING COMPANY v. PETER J. EMBERTON d/b/a 
MIxT PRODUCE a/t/a WESTERN MIxt PRoDUCE Co. PACA 
Docket No. RD-82-170 

Stix L’s Packinc Company, INc. v. TRIPLE A _ TOMATO, 
INC. PACA Docket No. RD-81-365 

SLOANE, NIcK, Frurr & PRODUCE DISTRIBUTOR v. PRECIOSA PACK- 
ING House, INC. PACA Docket No. RD-81-303. 
Stay Order 
Order Granting Motion to Reopen 
Order Vacating Prior Orders and Reinateting Default Or- 


SMITH, ANDREW, Co. v. PREP PARED > Foon | SERVICE, INC. 
Docket No. RD-82-35 one 

SMITH PRODUCE v. MIDWESTERN PRODUCE Co., INC 
Docket No. RD-82-160 . 

SMITTCAMP, EARL S. d/b/a WAWONA RANCH altla WwW AWONA OR 
CHARDS v. PETER J. EMBERTON d/b/a MIxT PRODUCE a/t/a 
WESTERN MIXT PRODUCE Co. PACA Docket No. 
RD-82-172 ‘ 

SOUTH FLORIDA GROWE ERS Assoc IATION, INC. v. THE CONNECTICUT 
CELERY Co. PACA Docket No. RD-81-339... 

SOUTHLAND Farms, INC. v. PRECIOSA PACKING HOusE, 

PACA Docket No. RD-82-27 ‘ 
*SQUILLANTE & ZIMMERMAN SALES IN 
PACA Docket No. RD-82-280 
Sr. PAUL FIRE AND MARINE INSURANCE COMPANY v. PETE SING H 
Prop. INC. PACA Docket No. RD-82-87 
STATE PRODUCE BROKERS, INC. v. Fruir UNLIMITED, INC 
PACA Docket No. RD-82-191 . ; 
*SrruBE CELERY & VEGETABLE Co. v. LATIN AMERIC AN PRopUC E 

INC. PACA Docket No. RD-82-253 $5, shine a arate 
*SrRUBE CELERY & VEGETABLE Co. v. MARANO Bros. DuPAGE 

PRODUCE, INC. PACA Docket No. RD-82-270 ....... ; 1648 
*Summit ENTERPRISES d/b/a Cook SALES CoMPANY v. IRISH PRo.- 

DUCE Co. PACA Docket No. RD-82-294 .. oes 2 Gee 

SuN WORLD INTERNATIONAL, INC. v. WATERMILL Export, INC. 
PACA Docket No. RD-82-9.... 

SWEETHEART Fruit & MELON GARDENS v. CHARLES BERTOLINO 
TRUCKING & PropucE INC. PACA Docket No. RD-81- 


*Syxes, Ray & Son Propuce, INc. » Woane A. FERWERDA d/b/a 
Four SEASONS WHOLESALE pice CE PACA Docket No. 
RD-82-237 

*Symms Fruir Rancu, Inc. v. J LG Inc. a/t/a INTERSTATE BROK- 
ERS OF ARIZONA. PACA Docket No. RD-82-290 ... 
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*Symms Fruir RANCH INC. v. YANKEE BROKERAGE INC. 
Docket No. RD-82-247 
TALLEY Farms INC. v. PETER J. EMBERTON d/b/a MIXT PRODUCE 
altla WESTERN MIXT PRODUCE Co. PACA Docket No. 
RD-82-99 
TALLEY, JERRY, Co., INC. v. WESTERN Fruit INC. PACA Dock- 
et No. RD-82-142 
TANAKA BROTHERS FARMS, INC. v. WESTERN FRuliT, INC. 
PACA Docket No. RD-82-26 
TEIXEIRA FARMS, INC. v. FOURSOME BROKERAGE INC. PACA 
eS pbs tre! OD ETC SS  o aP ane a ee 1002 
Tip Top GROWERS AND PACKERS v. PRECIOSA PACKING HOUSE, 
INC. PACA Docket No. RD-82-15 
Tosi, THE, COMPANY INC. v. La Casita FARMS INC. PACA 
Docket No. RD-82-138 
*Topp, R.B. Propuce Co. INC. v. FRIEDMEYER PRODUCE Co. 
INC. PACA Docket No. RD-82-257 
ToMAS, SANTO, PRODUCE ASSOCIATION v. TAMARA FOoops, 
INC. PACA Docket No. RD-82-179 
TOMAS, SANTO, PRODUCE ASSOCIATION v. TOMMIES CELLO-PAK, 
INC. PACA Docket No. RD-81-361 
TOMATOES INC. v. FARM FRESH PRODUCE Co. PACA Docket 
No. RD-82-7 
Stay Order 
Stay Order Vacated And Default Order Reinstated 
TOMATOES INC. v. FATHER & SON FruIT & VEGETABLE 
Corp. PACA Docket No. RD-82-125 
TOMATOES INC. v. JOSEPH STILES. PACA Docket No. RD- 


Tony-LiIn Propuce, INc. v. BELL’S PropUuCcE, INC. 
Docket No. RD-82-180 

Top PAc GROWERS AND SHIPPERS INC. v. M. G. HEAVENER d/b/a 
HEAVENER & SON PRODUCE. PACA Docket No. RD-82- 


TozzI1, JAMES, COMPANY, INC. v. DICE’s PRODUCE, INC. 
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(No. 21,789) 


In re SEQUOIA ORANGE Co., INC., and EXETER ORANGE Co., INC. AMA 
Docket No. F&V 910-3. Order issued August 17, 1982. 


Petition dismissed without prejudice 


William J. Weber, Administrative Law Judge. 
Linda A. Netzer, Beverly Hills, Calif., for petitioner. 
Garrett B. Stevens, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


ORDER DISMISSING PETITION 


This is a proceeding instituted by petitions filed pursuant to 
§ 8c (15) (A) of the Agricultural Marketing Agreement Act of 1937, as 
amended (7 U.S.C. § 608c (15) (A) ), relating to the Federal Marketing 
Order Regulating the Handling of Lemons Grown in California and Ari- 
zona (7 C.F.R. Part 910). On June 28, 1982, Administrative Law Judge 
William J. Weber filed an order dismissing the petition for failure to set 
forth a full statement of the facts clearly and concisely so that issues 
may be joined thereon. 

On July 19, 1982, petitioners appealed to the Judicial Officer, to 
whom final administrative authority has been delegated to decide the 
Department’s cases subject to 5 U.S.C. §§ 556 and 557 (7 C.F.R. 
§ 2.35).* Following respondent’s response, the case was referred to the 
Judicial Officer for decision on August 13, 1982. 

Oral argument before the Judicial Officer, which is discretionary (7 
C.F.R. § 900.65 (b) (1) ), was requested by petitioners, but is denied in- 
asmuch as the arguments have been fully briefed and oral argument 
would seem to serve no useful purpose. 

Based upon a careful consideration of the record, Judge Weber’s order 
dismissing the petition is adopted as the final order in this case, followed 
by additional conclusions by the Judicial Officer. 

Before setting forth Judge Weber’s order, however, a brief explana- 
tion of the Lemon Order will aid in understanding the issues. 

The primary objective of the Lemon Order, and ali marketing orders, 
is to establish and maintain such orderly marketing conditions as will 


* The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 
U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), 
reprinted in 5 U.S.C. app., at 764 (1976). The Department’s present Judicial Officer was 
appointed in January 1971, having been involved with the Department’s regulatory pro- 
grams since 1949 (including 3 years’ trial litigation; 10 years’ appellate litigation relating 
to appeals from the decisions of the prior Judicial Officer; and 8 years as administrator of 
the Packers and Stockyards Act regulatory program). 
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establish and maintain parity prices for growers, while at the same time 
protecting the interests of consumers (7 U.S.C. § 602). 

Each week during the marketing season, the Lemon Administrative 
Committee (LAC) computes a prorate base for each handler who has ap- 
plied for one (7 C.F.R. § 910.53). That prorate base is computed by first 
computing the total quantity of lemons grown in a particular prorate 
district which has been picked and delivered to the handler (also referred 
to as “pick”) during the applicable prorate base period immediately pre- 
ceding the week in which the prorate base is computed (7 C.F.R. 
§§ 910.53 (d), .153 (b), (c) and (e) ). The applicable number of weeks in 
the prorate base period for a prorate district are currently set at: (a) Dis- 
trict 1 (Central California), 6 weeks; (b) District 2 (Southern California), 
12 weeks; and (c) District 3 (Arizona and Desert Counties of California), 
4 weeks (7 C.F.R. § 910.153 (g) ). 

For the purpose of administration of the Lemon Order and in recogni- 
tion of the differences in production and marketing conditions, includ- 
ing the general differences in maturity and keeping quality of lemons 
produced in different geographic sections of the production area, the 
production area is divided into three prorate districts. The respective 
base periods apply to lemons produced in such district, even though 
packed or handled in another district (7 C.F.R. § 910.53 (e) ). 

After the quantity of lemons picked and delivered to the handler in 
such prorate base period is determined, that quantity is divided by the 
number of weeks in the applicable prorate base period for the purpose of 
arriving at an average weekly pick (7 C.F.R. §§ 910.53 (d) (1), .153 (b) 
and (c) ). Because lemons cannot be grown year round in Districts 1 and 
3, as they are in District 2, for any handler of lemons produced in Dis- 
tricts 1 or 3, the average weekly pick for the initial number of consecu- 
tive weeks after the beginning of such handler’s new season (equal to the 
number of weeks in the applicable prorate base period) is computed as 
follows: (a) for the first week, it equals the total quantity picked and de- 
livered to the handler in the first week; (b) for the second week, it equals 
the total quantity picked and delivered to the handler in the first and 
second weeks, divided by 2; and (c) for the succeeding weeks, it equals 
the total quantity picked and delivered to the handler in such weeks (un- 
til such number of weeks equals the total weeks in such handler’s ap- 
plicable prorate period) divided by the total weeks so included (7 C.F.R. 
§§ 910.53 (d) (2) and (h), .153 (¢) ). 

On the basis of the computation of the handlers’ average weekly pick, 
the LAC determines, for each week during the marketing season, a pro- 
rate base for each handler who is entitled thereto. Each such prorate 
base represents the ratio, expressed in percentage terms, between the 
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average weekly pick for each applicant handler and the total of such 
average weekly picks for all applicant handlers (7 C.F.R. §§ 910.53 (d), 
.153 (c) (2) ). 

On a weekly basis during the marketing season, whenever the Secre- 
tary fixes the quantity of lemons which may be handled during the week 
(7 C.F.R. §§ 910.51, .52), the LAC calculates the quantity of lemons 
which each handler may handle during the week. Such quantity is the al- 
lotment of each handler and is in an amount equal to the product of the 
handler’s prorate base and the quantity of lemons fixed by the Secretary 
as the quantity which may be handled during such week. The LAC noti- 
fies each handler of its computed allotment (7 C.F.R. § 910.56). 

Allotments are issued to individual handlers and not to districts. The 
objective of the Lemon Order is to obtain an equitable proration of allot- 
ment among handlers, irrespective of district. 

The following example illustrates how the allotment is arrived at dur- 
ing a typical week in the marketing season. Assume that there are three 
handlers, A, B and C, handling lemons in District 1. Assume that these 
handlers have picks of 600 cartons, 1200 cartons and 1800 cartons, re- 
spectively, during the first six weeks of the marketing season. By divid- 
ing each handler’s picks by the applicable six-week prorate base period 
for District 1, we determine that the average weekly picks for A, B and C 
are: A-100 cartons, B-200 cartons, and C-300 cartons. 

Assume that the total of the average weekly pick for all handlers in all 
Districts under the Lemon Order is 1000 cartons. By dividing the aver- 
age weekly pick of A, B and C by the average weekly pick for all handlers 
we determine that the prorate bases for these handlers are: A-10%, 
B-20% and C-30%. 

Assume that the Secretary has fixed the quantity of lemons which 
may be handled during the week at 1500 cartons. By multiplying each 
handler’s prorate base by the quantity of lemons fixed by the Secretary 
as the quantity which may be handled during the week, we determine 
that the allotment for each handler is: A-150 cartons, B-300 cartons, 
C-450 cartons. The following table illustrates the foregoing example. 


Average Prorate 
Handler Weekly Pick Base Allotment 


A 100 cartons 10% 150 cartons 
B 200 cartons 20% 300 cartons 
C 300 cartons 30% 450 cartons 


The explanation and example given above do not take into consider- 
ation numerous provisions in the Lemon Order which provide han- 
dlers with opportunities to increase greatly their allotment potential 
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under the Lemon Order. Under 7 C.F.R. §§ 910.53 (f) (1) and .153 (e) (1) 
and (3), a handler in Districts 1 or 3 may increase its shipping allotment 
by requesting that the LAC upwardly adjust its average weekly pick, up 
to 100% of such average for not more than eight weeks during the first 
half of a handler’s new marketing season. Under 7 C.F.R. §§ 910.53 (g) 
and .153 (g) and (h), any handler may increase its shipping allotment by 
applying to the LAC and receiving approval for a different prorate base 
period from that specified for the district of between 4 and 12 weeks. 
Under 7 C.F.R. § 910.57, each handler may ship, in addition to its allot- 
ment, an amount of lemons equivalent to 20% of its allotment, or one 
carload, whichever is greater. Under 7 C.F.R. §§ 910.59 and .159, any 
handler with a prorate base may borrow allotments from, or loan allot- 
ments to, other handlers. These and other provisions of the Lemon 
Order are designed to provide, in cases of demonstrated individual han- 
dler needs and desires, flexibility for a handler in the operation of its 
packing facility without being detrimental to the Lemon industry as a 
whole. 


ADMINISTRATIVE LAW JUDGE’S ORDER 


Respondent filed a Motion to Dismiss or in the Alternative, for a More 
Definite Statement. Respondent bases its Motion on several grounds and 
rationales. Petitioners oppose the Motion arguing that the Petition is 
more than adequate to institute a formal adversarial dispute. 

The issue now is whether Petitioners’ Petition adequately makes “[a] 
full statement of the facts . . . setting forth clearly and precisely . . . the 
manner in which petitioner claims to be affected by the terms or provi- 
sions of the order .. .” 7 CFR 900.52 (b) (3) The Petition must make a 
full statement of facts clearly and concisely set forth so that issues may 
be joined thereon, with trial of those issues creating a manageable record 
so that a just decision may be entered under the law and precedents. 

xkweewkkk * 

The Petition is a rambling, generalized, abstract and vague set of per- 
ceived greviances, and legal or factual conclusions, concerning the al- 
leged inadequacy of the Lemon Marketing Order (7 CFR 910) issued 
under the Agricultural Marketing Agreement Act of 1937 (7 USC 691 et 
seq.) 

Broadgauged legal, economic, demographic, philosophical, historical 
and marketing views are alleged in sweeping fashion. 

There are no specific, concrete, clear, reasonably well defined hi- 
erarchy of factual issues which can be isolated as focal points upon 
which to receive evidence, hear argument and build a record for a proper 
decision under the law. 
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Even though the ultimate legal and factual conclusions can be ab- 
stractly argued at length, the factual foundation, upon which such an 
argument can be managed, is missing here. 

Without such a foundation the record would be open-ended, with the 
focus slipping and shifting, the subjects lost in a jungle of abstract con- 
tention and countercontention in a political-style dispute. 

The refinement, definition and scope of the issues necessary to deter- 
mine relevancy and materiality of evidence can not be framed here. 

x*wekweK Kw Kk 

Admittedly, here and there, a few allegations might be patched to- 
gether to give the appearance of a “cause of action” but even this fails 
when more closely examined. 

For example, the Petitioners equate “allocations” with “forfeitures” as 
if there was a natural law — like gravity — linking the two points. 

The apple may have fallen on Newton’s head, but that premise won’t 
help much when one has to explain how the baseball got into the right 
field stands. 

Between “allocations” and “forfeitures” there are several interim 
points arising from legal options designed into the Order for a lemon 
handler to exercise. 

Regardless of which option may have been taken at the several junc- 
tions, it may later turn out to be an unwise decision because of unfore- 
seen, and unforeseeable, weather, marketing, labor, financial or other 
changes which even wise and experienced lemon handlers could not rea- 
sonably anticipate. 

It is plausible that when several handlers or a group of handlers face 
the same problem/situation, that they may each independently decide on 
a particular solution to the problem/situation. Conventional wisdom 
may reasonably lead each handler to the same solution/option. 

This common response from many/most of the lemon handlers in this 
group, may hypothetically be perceived (1) as the result of the decisions 
of the several handlers, or arguably, (2) as the necessary result of the 
Order provisions given certain conditions, (3) or as a result of the appli- 
cation of the Order provisions in certain circumstances, (4) or as some 
combination of these hypotheses. 

Whether the result is due to intrinsic deficiencies in the Order, or the 
decisions of the handlers or the Order administration, or some combina- 
tion of them, will become clear only on a showing of certain facts. These 
facts must be alleged/established by Petitioners. 
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A full, clear and precise statement of facts necessary to lead from Peti- 
tioners’ premise to Petitioners’ conclusion is absolutely necessary here.’ 
The Petition fails in this respect. A rewriting of the Petition as presently 
conceived will probably not achieve the conceptual clarity/alteration nec- 
essary to refine the problem. 

At a minimum, Plaintiff has to plead enough facts, which taken to- 
gether, would form a basis for the ultimate conclusions Petitioner al- 
leges. 

In order to frame the issues, those facts must be alleged so that Re- 
spondent may be required to specifically admit or deny them, and be- 
come the foundation for the issues, the receipt of evidence, the attention 
of expert opinion witnesses, a record for legal argument, and a decision 
based on the law and facts. This, in turn, would become a basis for full 
review on appeal in the event of either legal or factual error. 

xkwekwekeKk Kw xk 

Petitioners argue that their duty to plead their case is satisfied if they 
“.. give the Respondent and the Administrative Law Judge notice of 
their claims and their challenge of the Marketing Order at issue.” Page 
1, Petitioners’ Opposition to Motion to Dismiss, etc. filed May 27 1982. 

Possibly, Petitioners confuse the “merits” of their case with the 
“merits” of their Petition to institute an adversarial process. 

In fact, Petitioners state that they “...seek only to outline their 
claims, and do not intend, nor are they required, to make a evidentiary 
showing at this juncture.” Page 7, Petitioners’ Opposition to Motion to 
Dismiss, etc. filed 5/27/82. 

True, no evidentiary showing is appropriate at this stage of the pro- 
ceeding. But it is required that facts be alleged in the Petition, and not 
merely ultimate conclusions. 


Petitioner blends argument, allegation and conclusion in a seamless 
blend. 


“The Agricultural Marketing Agreement Act of 1937 
was inacted [sic] as a result of the economic pressures of 
the 1930’s. The federal marketing orders were promul- 
gated pursuant to that Act. The marketing orders embody 
the concept of market control and are the product of emer- 
gency measures initiated in times of severe economic 
crisis. The Federal Marketing Order regulating the Calli- 
fornia and Arizona lemon industry was a product of the 


1. One of Petitioners’ premises was that deficiencies in the Order caused District I han- 
dlers to forfeit more of their allocations than District II handlers. The only point to be 
made here is that on hypothesis one may blame either the Order provisions or handler deci- 
sions for the discrepancy in forfeitures. 
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great depression. At that time, the agricultural population 
in the United States represented 25% of the total popula- 
tion but received less than 7% of tne total national income. 
The factors that existed at the time the Federal Marketing 
Order regulating the California and Arizona lemon indus- 
try was issued no longer exist today. The rate of flow pro- 
visions and volume control unreasonably fetter the Cali- 
fornia and Arizona lemon industry, which is consistently 
increasing production. The absence of factors and condi- 
tions that previously existed when said marketing order 
was issued and which were the reasons for its issuance, 
mandates the abolition of these controls. 


Pursuant to Title 7 Section 608 (c) (16) (a), the Secretary 
of Agriculture shall terminate or suspend the operation of 
an order or provision of an order that obstructs or does not 
tend to effectuate the declared policy of the Agricultural 
Marketing Agreement Act of 1937. In that the Marketing 
Order regulating the California and Arizona lemon indus- 
try does not effectuate the declared policy of congress as 
set forth in Title 7 Section 602, demand is hereby made for 
objective and empirical data which would justify the con- 
tinuation of said marketing order.” 


Section III C of the Petition, pages 6-7. 


In support of that provision of the Petition, Petitioners argue as fol- 
lows: 


“Petitioners’ section III C similarly sets forth sufficient 
allegations upon which relief can be granted. In that sec- 
tion, Petitioners specifically challenge the Marketing 
Order as not in accordance with the declared policy of Con- 
gress in 7 U.S.C. Section 602. By so doing, Petitioners are 
challenging the continuing enforcement of the Marketing 
Order, which challenge is just that which is provided for in 
Section 15 (a) [sic]... When afforded the opportunity for 
such a hearing, Petitioners will be prepared to present 
facts to substantiate their allegations that the existing 
Marketing Order is no longer a viable means of controlling 
the present fruit market . . .” 


Page 8, Petitioners’ Opposition to Motion to Dismiss, 
or in the Alternative, Motion for More Definite Statement. 
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Throwing down a guantlet is not a sufficient foundation upon which to 
launch a formal adversarial proceeding. Petitioners must “plead facts” in 
the Petition and then “present evidence” at the trial concerning facts 
which Respondent has denied. This is a fundamental requirement of the 
adversarial process. To ignore it in a situation like this is to invite a pan- 
dora’s box of troubles. 

A petition should set forth factual allegations just as a complaint 
would do in any contract dispute or auto accident. Such is not the case 
here. 

Petitioners cannot place upon others the responsibility to sort through 
the Petition to determine whether or not a set of allegations may be 
patched together, and supplemented with generous inferences, which 
could be said to form a basis for a complex adversarial process to be pur- 
sued. 

xkwekekwekk *® 

Petitioners’ unrefined allegations and contentions parallel somewhat 
other proceedings of a similar nature. One of them has been pending 
over three years, and has not yet been tried. 

Overwhelmingly, the delay there has been caused by unrefined issues 
stemming from generalized complaints in the Petition. Repetition of 
such difficulties should not be encouraged. In re Airdrone Orchards, et 
al., AMA F&V 910-2.” 

x KK Ke. «KF 

This Petition does not contain a full statement of the facts set forth 
clearly and concisely for the purpose of instituting a formal adversarial 
proceeding. For these reasons and the reasons and grounds set forth by 
Respondent in its Motion and Memorandum in support thereof, the Peti- 
tion shall be dismissed without prejudice. 7 CFR 900.52 


2. The Petition was filed March 22 1979, and Amended Petition filed October 26 1979, 
1st Pretrial Summary filed June 11 1980, 2nd Pretrial Summary Order filed July 16 1980, 
Partial Offer of Proof filed August 6 1980, 3rd Pretrial Summary filed December 22 1980, 
4th Pretrial Summary filed March 12 1981, Completed Offer of Proof filed March 27 1981, 
5th Pretrial Summary filed April 15 1981, Second Motion to Dismiss filed June 26 1981, 
Confirmatory Order Denying the Motion to Dismiss and Scheduling a Trial Date filed No- 
vember 19 1981. Conflicts of schedule and necessary trial preparations necessitated trial 
being scheduled to begin April 20 1982. Counsel estimated that the trial would last 
through a four week period. Trial was adjourned to permit formal rulemaking procedures 
to be considered/pursued concerning new formulas for allocation which appeared to have 
potential merit and industry support. The 15 (A) adversary proceeding is currently in 
limbo pending the progress/outcome of the formal rulemaking solutions. 
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ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


With their appeal, petitioners have filed an amended petition which 
does not cure the defects pointed out by Judge Weber. In fact, the 
amended position strongly indicates that petitioners have no complaint 
that can be cured ina § 8c (15) (A) proceeding. 

Petitioners raise a number of serious issues, but they can be considered 
by the Secretary only in his legislative capacity. For example, petitioners 
allege (Amended Petition 7-9): 


On February 18, 1982 the Office of Management and 
Budget prepared for the Department of Agriculture a 
memorandum describing the Agriculture Marketing 
Orders. A copy of that analysis is attached hereto as Ex- 
hibit “C” and made a part hereof. That analysis clearly in- 
dicates that the purposes of the Agricultural Marketing 
Agreement Act of 1937 have not and will not be met. 

In February 1982, the President transmitted his eco- 
nomic report to Congress. That report clearly indicates 
that a study by a team comprised of personnel from the De- 
partment of Agriculture and a university economist indi- 
cated that the Marketing Orders have been used in a way 
that resulted in significant resource misallocation. Al- 
though both the team study and the economic report of the 
President indicated that there were to be changes in the 
Marketing Order procedures to curb the supply restric- 
tions resulting from the use of producer allotments, to less- 
en restrictions on handlers’ shipments caused by prorate 
provisions, to reduce supply restrictions caused by stock- 
piling of reserves, and to limit the incentives for chronic 
overproduction, no changes have been made in either the 
Lemon Marketing Order itself or the enforcement of the 
Lemon Marketing Order. The fact that the Lemon Market- 
ing Order does not effectuate the policy of the Agricultural 
Marketing Agreement Act of 1937 has thus been hidden 
once again. 


The following studies have concluded that there is no 
longer any actual use or purpose for the Marketing Orders, 
and as there is no purpose or use for them, in order to ef- 
fectuate the intent of Congress, the Marketing Orders 
should be terminated. These studies include the following: 
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(a) A study completed in 1981 by Agribusiness 
Associates, Wellesley, Massachusetts, “An Kco- 
nomic Analysis of Volume Controls, California- 
Arizona Navel Orange Marketing Order”, 


(b) A report prepared by the U.S.D.A. and pub- 
lished October 15, 1981, entitled “A Review of 
Federal Marketing Orders for Fruits, Vegetables, 
and Specialty Crops: Economic Efficiency and 
Welfare Implications”, 


(c) A technical bulletin published by U.S.D.A. 
in June 1981 (number 471), “Effectiveness of 
Federal Marketing Orders for Fruits and Vege- 
tables”, 


(d) A technical bulletin published in November 
1981 by the U.S.D.A. Economic Research Service 
entitled “Economic Effects of Termination of 
Federal Marketing Orders for California-Arizona 


Oranges (Number 1664)”, 


(e) A comprehensive report published by the 
U.S.D.A. in January 1981 entitled “A Time to 
Choose; Summer Report on the Structure of Agri- 
culture”, 


(f) A doctorial dissertation published in 1980 
by Peter K. Thor, University of California, at 
Davis, entitled “An Economic Analysis of Market- 
ing Orders for the California-Arizona Industry.” 


Such allegations, and others, present no issue for determination in this 
adjudicatory proceeding since petitioners do not allege that the Lemon 
Order is invalid on its face or that substantial evidence in the promulga- 
tion hearing record does not support the Order provisions and the Secre- 
tary’s determination that the issuance of the Order will tend to effec- 
tuate the declared policy of the Act. 

The Act provides (7 U.S.C. § 608c (3) and (4) ): 


(3) Notice and hearing 


Whenever the Secretary of Agriculture has reason to be- 
lieve that the issuance of an order will tend to effectuate 
the declared policy of this chapter with respect to any com- 
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modity or product thereof specified in subsection (2) of this 
section, he shall give due notice of and an opportunity for a 
hearing upon a proposed order. 


(4) Finding and issuance of order 


After such notice and opportunity for hearing, the Secre- 
tary of Agriculture shall issue an order if he finds, and sets 
forth in such order, upon the evidence introduced at such 
hearing (in addition to such other findings as may be spe- 
cifically required by this section) that the issuance of such 
order and all of the terms and conditions thereof will tend 
to effectuate the declared policy of this chapter with re- 
spect to such commodity. 


It is well settled that the lawfulness of a marketing order must be 
judged by the facts contained in the promulgation hearing record rather 
than by facts petitioners would seek to introduce at a § 8c (15) (A) hear- 
ing. See Dairymen’s League Cooperative Assn. v. Brannan, 173 F.2d 57, 
66 (2d Cir.), cert. denied, 338 U.S. 825 (1949); Beatrice Creamery Co. v. 
Anderson, 75 F. Supp. 363, 367 (D. Kan. 1947); Bailey Farm Dairy Co. v. 
Jones, 61 F. Supp. 209, 228 (E.D. Mo. 1945), affd, 157 F.2d 87 (8th 
Cir.), cert. denied, 329 U.S. 788 (1946). As stated in In re Leonberg, 32 
Agric. Dec. 763, 792 (1973): 


It is well established that when the lawfulness of the Or- 
der itself or a provision thereof is attacked, the Act affords 
no trial de novo by way of the 8c (15) (A) petition. The Or- 
der must stand or fall upon the basis of the evidence before 
the Secretary adduced during the promulgation proceed- 
ings, and additional evidence is not relevant or admissible 
in the 8c (15) (A) proceeding. “To allow evidence [in the 
8c (15) (A) proceeding not presented in the promulgation 
proceeding] would be to reopen, rather than to judge, the 
promulgation proceeding.” United States v. Mills, 315 
F.2d 829, 836 (C.A. 4), certiorari denied, 374 U.S. 832. Ac- 
cord: Dairymen’s League Cooperative Assn vy. Brannan, 
173 F.2d 57, 66 (C.A. 2), certiorari denied, 338 U.S. 825; 
In re Terrace Park Dairy, 12 Agriculture Decisions 1383, 
1396-1397 (1953); Sprague Dairy Co. v. Anderson, 6 Agri- 
culture Decisions 729 (N.D. IIl.). See, also, Acme Fast 
Freight, Inc. v. United States, 154 F. Supp. 239, 241 (S.D. 
N.Y.). 
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This exclusionary rule is necessary to maintain the integ- 
rity of the regulatory program. The promulgation of an Or- 
der or an amendment thereto is formal rulemaking subject 
to section 7 of the Administrative Procedure Act (5 U.S.C. 
§ 556), which provides that no rule shall be issued except 
as “supported by and in accordance with the reliable, pro- 
bative, and substantial evidence.” Section 8c (4) of the 
Agricultural Marketing Agreement Act (7 U.S.C. 608c (4) ) 
requires that in issuing an Order the Secretary shall find 
upon the evidence introduced at the promulgation hearing 
that issuance of the Order will tend to effectuate the de- 
clared policy of the Act. The administrative process would 
be seriously disrupted if the Secretary based his deter- 
mination to issue an Order upon the evidence before him, 
while the validity of his determination was later judged 
upon different evidence. Therefore, any new, relevant evi- 
dence bearing upon the validity of the Order must be pre- 
sented first to the Secretary in his legislative, and not in 
his judicial capacity. 


Petitioners do not allege that the Order provisions on their face create 
inequity between handlers,’ but only that because of various facts and 
circumstances affecting handlers, such as the faster deterioration rate of 
District 1 lemons, inequity results to District 1 handlers. However, it 
must be presumed (until proven contrary) that substantial evidence in 
the promulgation hearing record shows that the present Order produces 
equity between all handlers under the factual setting revealed in the 
promulgation hearing record. See United States v. Rock Royal Co-op, 
Inc., 307 U.S. 533, 567-68 (1939); Pacific States Box & Basket Co. v. 
White, 296 U.S. 176, 184-85 (1935); Borden’s Farm Products Co. v. 
Baldwin, 293 U.S. 194, 209 (1934). If that evidence is faulty, or if cir- 
cumstances have changed so that the Order no longer produces equitable 
results, the remedy is through the amendatory or termination proc- 
ess—not through a § 8c (15) (A) proceeding. 

Once an Order is issued in accordance with law, i.e., adequately sup- 
ported by the promulgation hearing record and statutory authority, the 
Secretary’s decision not to adopt a proposed amendment or not to termi- 
nate the Order is a discretionary, nonreviewable function. See Panama 
Canal Co. v. Grace Line, Inc., 356 U.S. 309, 317-18 (1958); United 


3. Contrast In re Central Citrus Co., 34 Agric. Dec. 1428 (1976), in which the Adminis- 
trative Committee’s regulations were designed to create equity between Districts—rather 
than between handlers—and were, therefore, in violation of the Act and Order. 
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States v. George S. Bush & Co., 310 U.S. 371, 380 (1940); United States 
v. Wilbur, 283 U.S. 414, 420 (1931); Work v. Rives, 267 U.S. 175, 177 
(1925); Louisiana v. McAdoo, 234 U.S. 627, 633-34 (1914). 

With respect to factual contentions, the (15) (A) process can only test 
the validity of the Order by the facts contained in the promulgation 
hearing record—which are not challenged by petitioners. Hence peti- 
tioners seek relief in the wrong forum. 

Petitioners also challenge the constitutionality of the Agricultural 
Marketing Agreement Act of 1937, contending that the Act contains in- 
sufficient standards. Although it is appropriate for petitioners to raise 
constitutional issues in this administrative proceeding (United States v. 
Ruzicka, 329 U.S. 287, 294 (1946) ), an administrative agency has no 
authority to question the constitutionality of a statute under its jurisdic- 
tion (Public Utilities Comm'n of Cal. v. United States, 355 U.S. 534, 539 
(1958); In re George Steinberg & Son, Inc., 32 Agric. Dec. 236, 248 
(1973), aff'd, 491 F.2d 988 (2d Cir.), cert. denied, 419 U.S. 830 (1974) ). 

For the foregoing reasons, the petition should be dismissed without 
prejudice. 


ORDER 
IT SHOULD BE AND HEREBY IS ORDERED that the Petition is dis- 


missed without prejudice. 
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(No. 21,790) 


In re L. MAc CropseEy, D.V.M. VA Docket No. 19. Decided August 
26, 1982. 


Suspension of veterinary accreditation—Consent 


Respondent consented to an order suspending his veterinary accreditation until June 10, 
1983. 


William Jenson and Gary Kahn, for complainant. 
Charles L. Casteel, Denver, Colo., for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


CONSENT DECISION 


Complainant, the Administrator of the Animal and Plant Health In- 
spection Service, United States Department of Agriculture, instituted 
proceeding by filing a Complaint alleging that Respondent violated cer- 
tain regulations governing the Accreditation of Veterinarians and the 
Suspension or Revocation of Such Accreditation (9 CFR 160.1 et seq.). 
Respondent filed an Answer denying the allegations that Respondent vi- 
olated the regulations. No hearing has been held on the issues presented 
and consequently, no prior decision has been filed by this Judge. 

This Consent Decision is entered pursuant to § 1.138 of the Uniform 
Rules of Practice (7 CFR 1.138) and upon the parties agreement to the 
entry thereof. 

Respondent admits the jurisdictional allegations made by the Com- 
plainant in paragraph I of the Complaint, and consents to the issuance of 
the following agreed order without further procedure. However, Re- 
spondent’s consent, admissions and agreements are for the sole purpose 
of settling this matter and, therefore, constitute neither an admission 
that Respondent has violated any law, nor an admission by Respondent 
of any allegations made by Complainant, other than the jurisdictional al- 
legations of paragraph I of the Complaint. 

For settlement purposes, Complainant and Respondent agree to the 
entry of a final order in this matter suspending Respondent’s accredita- 
tion under 9 CFR 160.1 et seq. until June 10, 1983 at which time such 
accreditation will be automatically reinstated. 

Complainant also agrees not to make any further recommendations to 
the Colorado State Board of Veterinary Medicine or any other state vet- 
erinary licensing board regarding the institution or prosecution of any 
action to revoke or suspend Respondent’s license to practice veterinary 
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medicine for any conduct which is the subject of this proceeding or to 
otherwise discipline Respondent for any conduct which is the subject of 
this proceeding. 


ORDER 


The Respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, it is therefore ordered 
that: 

Respondent’s veterinary accreditation under 9 CFR 160.1 et seq. is 
hereby suspended until June 10, 1983. 
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(No. 21,791) 


In re EASTERN AIR LINES, INC. AWA Docket No. 209. Decided Au- 
gust 10, 1982. 


Standards and regulations—Civil penalty—Consent 


Respondent consented to an order to cease and desist from violating the Act and the stand- 
ards and regulations issued thereunder. Respondent is also assessed a civil penalty 
of $2,000.00. 


Patricia V. Fettman, for complainant. 
Pamela J. Reynolds, Miami, Fla, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


STIPULATION AND CONSENT DECISION 


This proceeding was instituted under the Animal Welfare Act, as 
amended (7 U.S.C. §§2131 et seq.), by a Complaint filed by the Adminis- 
trator, Animal and Plant Health Inspection Service (“APHIS”), United 
States Department of Agriculture, charging that respondent willfully vi- 
olated the Act and the regulations and standards issued thereunder (9 
CFR Parts 1, 2, and 3,). This decision is entered pursuant to the consent 
decision provisions of the Rules of Practice applicable to these proceed- 
ings (9 CFR 4.2; 42 FR 10959 and 7 CFR 1.138; 42 FR 745). 

The respondent admits the jurisdictional allegations contained in par- 
agraph I of the Complaint, specifically admits that the Secretary has 
jurisdiction in this matter, neither admits nor denies the remaining al- 
legations, waives oral hearing and further procedure, and consents and 
agrees, for the purpose of settling this proceeding and for such purpose 
only, to the entry of this decision. 

Respondent further agrees that it will make a concerted effort to edu- 
cate its employees in the Animal Welfare Act and the regulations and 
standards issued thereunder and will take all necessary affirmative ac- 
tion to comply fully with the Act and the regulations in its future hand- 
ling of live animals. 

In consideration of the above, complainant agrees to the entry of this 
decision. 


FINDINGS OF FACT 


1. Eastern Air Lines, Inc., hereinafter referred to as respondent, has a 
mailing address of Miami International Airport, Miami, Florida 33148. 
2. Respondent lists its corporate directors as follows: 
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Frank Borman: Chairman President and Chief 
Charles J. Simmons: Vice-President and Executive Vice-President 
Joseph F. Healy, Jr.: Vice-President, Legal and Secretary. 


3. Respondent is an airline which is engaged in the business of trans- 
porting animals for hire. 

4, On February 28, 1978, Eastern Air Lines, Inc. registered as a carri- 
er under the Animal Welfare Act and was advised of the Act and the reg- 
ulations and standards issued thereunder. 

5. On June 9, 1982, a Complaint was filed by the Administrator, Ani- 
mal and Plant Health Inspection Service alleging violations of the Act 
and sections 3.11 (b), 3.12 and 3.14 (d) of the regulations and standards 
issued thereunder (9 CFR §§3.12, 3.14 (b), and 3.14 (d) ). 


CONCLUSION 


The respondent, having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


ORDER 


Respondent, Eastern Air Lines, Inc., is assessed a civil penalty of 
$2,000 which shall be payable by certified check or money order to the 
Treasurer of the United States and forwarded to Patricia V. Fettmann, 
Office of the General Counsel, United States Department of Agriculture, 
Washington, D.C. 20250, within 30 days from the date this order be- 
comes effective. 

Respondent, Eastern Air Lines, Inc. shall comply with each and every 
provision of the Animal Welfare Act (7 U.S.C. §2131 et seq.) and the 
standards and regulations promulgated thereunder (9 CFR Parts 1, 2, 
and 3) and shall cease and desist from any violation thereof. 

This decision shall have the same force and effect as if issued after full 
hearing and shall be effective on the day upon which service of this order 
is made upon respondent. 
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(No. 21,792) 


In re OREN EurRITT. AWA Docket No. 167. Decided August 11, 
1982. 


Standards and regulations—Suspension of registration—Consent 


Respondent consented to an order to cease and desist from violating the Act and the stand- 
ards and regulations issued thereunder. Respondent is also suspended as a regis- 
trant for 60 days and thereafter until respondent is in full compliance with the Act. 


Patricia V. Fettman, for complainant. 
Respondent, pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 


STIPULATION AND CONSENT DECISION 


This proceeding was instituted under the Animal Welfare Act, as 
amended (7 U.S.C. §2131 et seq.), by a Complaint filed by the Adminis- 
trator, Animal and Plant Inspection Service (“APHIS”), United States 
Department of Agriculture, charging that respondent willfully violated 
the Act and the regulations and standards issued thereunder (9 CFR 
Parts 1, 2, and 3). This decision is entered pursuant to the consent deci- 
sion provisions of the Rules of Practice applicable to these proceedings (7 
CFR 1.138; 42 FR 745). 

The respondent admits the jurisdictional allegations contained in par- 
agraph 1 of the Complaint; specifically admits that the Secretary has ju- 
risdiction in this matter, neither admits nor denies the remaining allega- 
tions, waives oral hearing and further procedure and consents and 
agrees for the purpose of settling this procedure and for such purpose 
only, to the entry of this decision. 


FINDINGS OF FACT 


1. Oren Euritt, hereinafter referred to as respondent, is an individual 
whose mailing address is: Route 1, Kirksvilie, Missouri 63501. 

2. The respondent, at all times material herein, was licensed as a Class 
A dealer, as defined by section 2 (f) of the Act (7 U.S.C. §2132 (f) ). 

3. At the time of licensing under the Act, respondent was apprised of 
the provisions of the Act and the regulations and standards and agreed 
in writing to comply with the provisions. 


CONCLUSIONS 


Respondent, having admitted the jurisdictional facts and the parties 
having agreed to the entry of this decision, such decision will be entered. 
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ORDER 


Respondent Oren Euritt shall comply with each and every provision of 
the Animal Welfare Act (7 U.S.C. §2131 et seq.) and the standards and 
regulations issued thereunder (9 CFR Parts 1, 2, and 3) and shall cease 
and desist from any violation thereof. 

Further, respondent’s license is hereby suspended for a period of not 
less than 60 days, said period of suspension to commence on August 1, 
1982, and to continue until such time as respondent is in full compliance 
with the Animal Welfare Act and the regulations and standards 
promulgated thereunder. 

This decision shall have the same force and effect as if issued after full 
hearing and shall be effective on the day upon which service of this order 
is made upon respondent. 


(No. 21,793) 
In re SHARON MELTON. AWA Docket No. 197. Decided August 12, 
1982. 
Standards and regulations—Consent 


Respondent consented to an order to cease and desist from violating the Act and the stand- 
ards and regulations issued thereunder. 


Donald A. Tracy, for complainant. 
Respondent, pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


CONSENT DECISION 


This proceeding was instituted under the Animal Welfare Act, as 
amended (7 U.S.C. 2131 et seq.), by a Complaint filed by the Administra- 
tor, Animal and Plant Health Inspection Service (“APHIS”), United 
States Department of Agriculture, charging that respondent violated 
the Act and the regulations and standards issued thereunder (9 CFR 
Parts 1, 2, and 3). This decision is entered pursuant to the consent deci- 
sion provisions of the Rules of Practice applicable to these proceedings (7 
CFR 1.138). 

The respondent admits the jurisdictional allegations contained in the 
Complaint, specifically admits that the Secretary has jurisdiction in this 
matter, and waives oral hearing and further procedure. Complainant 
and respondent agree for the purpose of settling this matter between 
them to the issuance of this decision. 
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FINDINGS OF FACT 


1. Sharon M. Melton hereinafter referred to as respondent is an indi- 
vidual whose address is Route 1, Box 1270, Spooner, Wisconsin 54801. 

2. At all times material herein respondent held a Class B license (No. 
35-B-35) issued under the Act. 

3. At the time respondent renewed her license, June 1, 1981, she re- 
ceived a copy of the regulations and standards contained in Title 9, 
Chapter 1, Subchapter A of the Code of Federal Regulations and agreed 
to comply with said regulations and standards. 

4. On June 30, 1981, respondent’s animal facilities were inspected by 
Animal and Plant Health Inspection Service personnel. A number of vio- 
lations of the regulations and standards were found and noted in the in- 
spection report, a copy of which respondent received. 

5. Respondent violated 9 CFR 2.75 (a) (1) (iii) and 2.53 by failing to 
keep records which would correctly disclose the identity and tag num- 
bers of dogs she sold and by using the same tag number to identify more 
than one animal. 

6. Respondent’s records, when examined May 13, 1981, by an APHIS 
compliance officer, failed to disclose fully and correctly the information 
required concerning the purchase and disposition of dogs, in violation of 
9 CFR 2.75. 

7. Respondent failed on April 23, 1981, to disclose the required infor- 
mation concerning the transportation of some dogs she sold as required 
by 9 CFR 2.75 (a) (1) (v). 

8. Respondent violated the holding period requirements of 9 CFR 
2.101. 


CONCLUSIONS 


Respondent, having admitted the jurisdictional facts and the parties 
having agreed to the entry of this decision, the following order is issued. 


ORDER 


Respondent Sharon Melton shall comply with each and every provi- 
sion of the Animal Welfare Act (7 U.S.C. §2131 et seq.) and the stand- 
ards and regulations issued thereunder (9 CFR Parts 1, 2, and 3) and 
shall cease and desist from any violation thereof. 

This decision shall have the same force and effect as if issued after full 
hearing and shall be effective on the day upon which service of this order 
is made upon respondent. 
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(No. 21,794) 


In re DEAN R. DAUL. AWA Docket No. 175. Decided August 30, 
1982. 


Standards and regulations—Cease and desist—Consent 


Respondent consented to an order to cease and desist from failing to comply with the Act 
and the standards and regulations issued thereunder. 


Gregory Cooper, for complainant. 
Dennis J. Mlezina, Casco, Wis., for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


CONSENT DECISION 


This is a proceeding under the Animal Welfare Act (7 U.S.C. 2131 et 
seq.), hereinafter referred to as the “Act”, and the regulations and stand- 
ards issued pursuant to the Act. It was instituted by a complaint filed on 
September 15, 1981, by the Administrator, Animal and Plant Health 
Inspection Service, pursuant to the Act and the applicable Rules of Prac- 
tice (7 CFR 1.133 (b) (1) ). This decision is entered pursuant to the con- 
sent decision provision of the Rules of Practice (7 CFR 1.138). 

The respondent specifically admits the jurisdictional allegations of the 


complaint, but neither admits nor denies the remaining allegations of 
the complaint. The respondent waives the right to a hearing and any 
further procedures in this matter. The parties consent to the issuance of 
this decision for the purpose of settling this proceeding. 


FINDINGS OF FACT 


1. Dean R. Daul, hereinafter referred to as the respondent, is an 
individual whose address is R.R. 1, Luxemburg, Wisconsin 53217. 

2. Respondent is now, and at all times material herein was, engaged 
in business at the above address as a licensed dealer within the meaning 
of sections 2 and 3 of the Act (7 U.S.C. 2132 and 2133), raising, selling, 
and transporting guinea pigs in commerce. 


CONCLUSIONS 


Inasmuch as the respondent has admitted the jurisdictional allega- 
tions of the complaint and the parties have agreed to the provisions set 
forth in the following Order in disposition of this proceeding, such Order 
will be issued. 
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ORDER 


Respondent, his agents and employees, directly or indirectly, through 
any corporate or other device, shall cease and desist from failing to com- 
ply with any of the requirements of the Act and the regulations and 
standards thereunder. 

This decision shall have the same force and effect as a decision entered 
after a full hearing and shall be effective upon service on the respondent. 


MISCELLANEOUS ORDERS ISSUED BY 
ADMINISTRATIVE LAW JUDGES 


ORDER GRANTING EXTENSION 
FOR QUALIFICATION OF RESPONDENT 


(No. 21,795) 


In re CHARLES HAZZARD. AWA Docket No. 152. Order issued 
August 6, 1982 by John A. Campbell, Administrative Law 
Judge. Complainant having filed a motion to amend the Stipula- 
tion approved on January 13, 1982, and for good cause shown, it is 
ordered respondent shall have until September 6, 1982, to either ob- 
tain a dealer’s license or qualify as a holding facility. 


ORDER OF DISMISSAL 
(No. 21,796) 


In re RICHARD HIX and EILEEN M. MoRRON, d/b/a BELL COUNTY 
ZOO. AWA Docket No. 187. Order issued August 20, 1982, 
by Dorothea A. Baker, Administrative Law Judge. In view of the 
oral motions made at the oral hearing on August 18, 1982, it is 
ordered the Complaint be dismissed as to Respondent Eileen M. 
Morron, and the allegations of paragraph ten of the Complaint be 
dismissed. 
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(No. 21,797) 


Inre 3-DMEAT,INC. FMIA Docket No. 55. Decided July 6, 1982. 


Violation of food stamp laws—“Unfit” to engage in business—Inspection 
service, withdrawn and denied 


Where respondent was convicted of a conspiracy to violate the food stamps laws, it is con- 
cluded respondent is “unfit” to engage in any business requiring inspection under 
Title I of the Act. Therefore, respondent’s inspection service is hereby withdrawn 
from and denied to respondent for a period of two years. 


Gary Kahn, for complainant. 
Samuel Hartstein , Englewood, N.J., for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is an administrative proceeding for the withdrawal of federal 
meat inspection services under the Federal Meat Inspection Act (21 
U.S.C. 601 et seq.), hereinafter referred to as “the Act.” The proceeding 
was initiated by a complaint filed on January 22, 1982, by Dr. Donald 
Houston, Administrator of the Food Safety and Inspection Service, 
United States Department of Agriculture. The complaint alleges that 
respondent is unfit to engage in any business requiring federal meat 
inspection services, within the meaning of section 401 of the Act (21 
U.S.C. 671), because both respondent and its president, Carl (Karl 
Dieter) Wendt, were convicted, on September 23, 1981, of a conspiracy 
to violate the food stamp laws. 

On February 26, 1982, respondent filed an answer to the complaint 
which admitted that respondent and its president were so convicted but 
denied its unfitness to engage in any business requiring inspection under 
Title I of the Act. 

The oral hearing was held before me on May 6, 1982, in New York, 
New York. Gary Kahn and Harold J. Reuben of the Office of the General 
Counsel, United States Department of Agriculture, Washington, D.C., 
appeared on behalf of complainant. David S. Hartstein appeared on be- 
half of respondent. Briefing was completed on June 24, 1982. The find- 
ings of fact that follow were proposed by complainant and undenied by 
respondent. 

For the reasons set forth below, it is concluded that respondent is 
“unfit” within the meaning of the Act, and inspection services shall be 
withdrawn and denied respondent, its officers, directors, affiliates, and 
assigns for two years from the effective date of this decision. 
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FINDINGS OF FACT 


1. 3-D Meat, Inc., hereinafter referred to as the respondent, is a cor- 
poration which at all times material herein, operated a meat packing 
establishment at F-8, Hunts Point Cooperative Market, Bronx, New 
York. 

2. Carl (Karl Dieter) Wendt is now, and at all times material herein 
was, the president of, a holder of 10% or more of the voting stock in, and 
responsibly connected with, the respondent. 

3. Respondent, at all times material herein, was the recipient of 
inspection service under Title I of the Act at said establishment. 

4. Respondent, on or about September 23, 1981, was convicted in the 
United States District Court for the Southern District of New York, of 
one felony for unlawfully, wilfully and knowingly conspiring to violate 
the provisions of the Food Stamp Act, with respect to food stamp cou- 
pons of the value of $100.00 or more, specifically Title 7, United States 
Code, Section 2024 (b) and (c), in violation of Title 18, United States 
Code, Section 371. 

5. Carl (Karl Dieter) Wendt, on or about September 23, 1981, was con- 
victed in the United States District Court for the Southern District of 
New York, of one felony for unlawfully, wilfully and knowingly conspir- 
ing to violate the provisions of the Food Stamp Act, with respect to food 
stamp coupons of the value of $100.00 or more, specifically Title 7, 
United States Code, Section 2024 (b) and (c), in violation of Title 18, 
United States Code, Section 371. 


RELEVANT STATUTORY PROVISIONS 
Section 401 of the Act (21 U.S.C. 671) provides that: 


The Secretary may (for such period, or indefinitely, as he 
deems necessary to effectuate the purposes of this Act) re- 
fuse to provide, or withdraw, inspection service under title 
I of this Act with respect to any establishment if he deter- 
mines, after opportunity for a hearing is accorded to the 
applicant for, or recipient of, such service, that such ap- 
plicant or recipient is unfit to engage in any business re- 
quiring inspection under title I because the applicant or 
recipient, or anyone responsibly connected with the ap- 
plicant or recipient, has been convicted, in any Federal or 
State court, of (1) any felony, or (2) more than one violation 
of any law, other than a felony, based upon the acquiring, 
handling, or distributing of unwholesome, mislabeled, or 
deceptively packaged food or upon fraud in connection 
with transactions in food. This section shall not affect in 
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any way other provisions of this Act for withdrawal of 
inspection services under title I from establishments fail- 
ing to maintain sanitary conditions or to destroy con- 
demned carcasses, parts, meat or meat food products. 


For the purpose of this section a person shall be deemed to 
be responsibly connected with the business if he was a 
partner, officer, director, holder, or owner of 10 per cen- 
tum or more of its voting stock or employee in a man- 
agerial or executive capacity. 


The determination and order of the Secretary with respect 
thereto under this section shall be final and conclusive un- 
less the affected applicant for, or recipient of, inspection 
service files application for judicial review within thirty 
days after the effective date of such order in the ap- 
propriate court as provided in section 404. Judicial review 
of any such order shall be upon the record upon which the 
determination and order are based. 


ISSUES 


The contested issues in this proceeding are as follows: 


1. Is respondent unfit to engage in any business requiring 
federal meat inspection because of its conviction and that 
of its president Carl (Karl Dieter) Wendt, a responsibly 
connected person? 


2. If respondent is unfit, what is the appropriate sanction? 
CONCLUSIONS 


I. Respondent is Unfit to Engage in Any Business Requiring Inspection 
Under Title I of the Act. 


The primary purpose of the Federal Meat Inspection Act is to protect 
the health and welfare of consumers by assuring that meat and meat 
food products distributed to them are wholesome, not adulterated, and 
properly marked, labeled and packaged. In order to effectuate the pur- 
poses of this Act, the Secretary of Agriculture has the authority to with- 
draw inspection service under Title I of the Act from a recipient upon a 
determination that the recipient is unfit to engage in any business re- 
quiring inspection because the recipient, or anyone responsibly con- 
nected with the recipient, has been convicted, in any Federal or State 
court of (1) any felony, or (2) more than one violation of any law, other 
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than a felony, based upon the acquiring, handling, or distributing of un- 
wholesome, mislabled, or deceptively packaged food or upon fraud in 
connection with transactions in food. 

It is clear that the Secretary may withdraw meat inspection when a 
recipient, or anyone responsibly connected with the recipient, has been 
convicted of any felony. In re Norwich Beef Company, Inc., 38 Agric. 
Dec. 380 (1979), affirmed, H-79-201 (D.Conn. Feb. 6, 1981). See also, In 
re Utica Packing Co., 39 Agric. Dec. 590 (1980), affirmed, 511 F.Supp. 
655 (E.D. Mich. 1981); In re Wyszynski Provision Company, 40 Agric. 
Dec. 17 (1981), appeal pending, No. 81-0816 (E.D. Pa.); In re Toscony 
Provision Company, Inc., 40 Agric. Dec. 541 (1981), affirmed, 
CA-81-1729 (D. N.J. May 3, 1982); and Jn re Stevens Foods Inc., 40 
Agric. Dec. 1288 (1981). 

The felony convictions of both respondent and its president are a mat- 
ter of public record. The character of the felony demonstrates respond- 
ent’s unfitness and calls for withdrawal of inspection services for a sub- 
stantial period of time. 

Involved was a conspiracy to violate the food stamp laws through 
respondent’s unauthorized acceptance of food stamps. Respondent had 
improperly obtained authorization to participate in the food stamp pro- 
gram as a retailer, rather than as a wholesaler, when in fact it only sold 
meat to the wholesale trade. Its authorization as a retailer contemplated 


that it would accept food stamps only from retail household consumers 
in exchange for eligible food. However, over a seventeen-month period, 
it utilized its authorization to both accept food stamps from retail stores 
in exchange for food and to purchase food stamps for cash without show- 
ing the source of the coupons when it redeemed them. This was contrary 
both to the authorization obtained and to the food stamp laws. As Judge 
Haight stated at the sentencing hearing: 


That Mr. Wendt committed criminal acts there really is no 
question. They were of significant magnitude and scope. 
He was aware that what he was doing was wrong, what he 
did assisted others in the perversion and subversion of a 
program intended by a compassionate government to re- 
dress the hardships of those in need. That the acts were 
motivated by concepts of gain to permit his company and 
through the company himself to personally prosper really 
cannot be denied. (Complainant’s Exhibit 7, p. 16.) 


Respondent would now contend that it had applied for the retail 
authorization by mistake, and was not aware of the retailer-wholesaler 
distinction under the food stamp laws until the arrest of its president, 
Mr. Wendt. This contention is rejected. Harry Foster of the U.S. Depart- 
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ment of Agriculture, Food and Nutrition Service (FNS), which adminis- 
ters the food stamp program testified that the distinction is customarily 
explained to applicants. (Tr. pp. 34 and 37.) The various forms respond- 
ent completed and filed under the food stamp program identified 
respondent as a retailer. (TR. 46.) 

Counsel for respondent next suggests that respondent had nothing to 
gain by holding an authorization as a retailer instead of that of a whole- 
saler. But there is an advantage to one who would misuse the program. 
An authorized retailer does not need to document the source of its cou- 
pons when it redeems them and, therefore, it is easier to disguise their il- 
legal acceptance either in exchange for cash or from unauthorized 
sources. 

Mr. Wendt has also asserted that his firm should not be sanctioned be- 
cause he was not personally involved in the illegal transactions in that 
all money was handled by the company secretary, Eleanor Donath. This 
is refuted by Mr. Wendt’s admissions at the time of his sentencing by 
Judge Haight: 


Your Honor, I was doing something wrong, but I over- 
looked it in a way. I didn’t think it was that wrong. Then 
when I found out what I did really bad, I knew I was doing 
bad, but not that bad. . . . (Complainant’s Exhibit 7, p. 10, 
lines 18-21.) 


Moreover, as Mr. Wendt came to admit upon cross-examination in the 
present proceedings: 


Q. So if she was the secretary of 3-D Meats, then she would 
be a company official. So that when you say that 3-D 
Meats did not receive the money, in fact, a company of- 
ficial did. 


A. Yes... . (Tr. p. 83.) 


Respondent next contends that the offense for which it and Mr. 
Wendt were convicted, is de minimus. The administrators of FNS have 
explained that this is not the case. The acceptance of food stamp coupons 
in exchange for cash or from retailers by those who hold retailer 
authorizations is exactly the type of illegal activity that the FNS tries to 
prohibit. (Tr. p. 25.) It circumvents the computer monitoring system. Jd. 
And the amount of money illegally transferred was certainly not de 
minimus. Mr. Wendt admitted that $3,000 - $6,000 was involved in one 
transaction alone. (Tr. p. 70.) 

The actions of respondent and its president were contrary to the inter- 
ests of the United States Government and American taxpayers, and 
destructive of public confidence in a worthy program. 
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The felonious conduct of respondent and Mr. Wendt violated the trust 
placed in them by the FNS and destroys their credibility as reputable 
meat processors. 

Harry Foster testified on cross-examination, as follows: 


A. Your basic common denominator is integrity for the re- 
tailer and wholesaler, to follow our program rules. 


Q. Wouldn’t you agree, sir, that the basic philosophy and 
the basic goal of the federal meat inspection program is 
to make sure that when you and I sit down to eat a piece 
of steak that (a) it is what we paid for, and (b) it doesn’t 
get us sick? 


. Well voluntary compliance is what we are concerned 
with, regardless of the program. I don’t know about the 
meat program, but the same principle applies that the 
merchant retailer or wholesaler has to have integrity to 
participate. We keep retailers out for that purpose too. 
We deny authorizations and sometimes withdraw 
authorizations. It’s based on integrity. (Tr. p. 36.) 


Both the federal meat inspection program and the food stamp pro- 
gram depend upon voluntary compliance by participants. Because 
neither program has sufficient personnel to closely watch all actions of 
participants, both must largely rely upon the integrity of its partici- 
pants. 

John Gould, Deputy Director of the Compliance Division of the FSIS, 
and a 26 year veteran of the federal meat inspection program, testified 
as to the reliance placed upon meat companies by the FSIS: 


Our inspection service is not a program that examines 
every piece of meat; there’s a rapport between inspection 
and producers. We expect producers to produce a product 
and in full compliance with our laws. Inspectors come and 
go, spend a certain amount of time in a packing plant, but 
they expect that plant will abide by all the rules and 
regulations. (Tr. p. 57). 


Mr. Gould further testified that the conviction of respondent and Mr. 
Wendt was of the type that shatters that trust: 


Q. In your opinion, why did the conviction for a conspiracy 
to violate the food stamp laws merit the withdrawal of 
inspection? 
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. The violation of the food stamp laws is clear indication 
that the integrity of the management of 3-D and the 
company 3-D meat was undependable... There is a 
certain amount of insurance that we have to depend 
upon, upon those operators of establishments. 


. Was there an inspector full time at 3-D Meat? 


. No. 


. So in other words a high degree - there must be a lot of 
dependence upon the 3-Day (sic) meat or another com- 
pany in a similar situation to produce a product that 
complies to the laws? 


A. Yes. 


For these reasons, respondent is unfit to receive federal meat inspec- 
tion and it should be withdrawn for a substantial period of time. 


II. Withdrawal of Inspection Services from the Respondent, and its Suc- 
cessors, Affiliates and Assigns for Two Years is Appropriate. 


Having found respondent unfit to engage in a business requiring fed- 
eral meat inspection, the length of time that inspection is to be with- 
drawn and the proper scope of the order must now be considered. 

Complainant has recommended a two-year withdrawal of inspection 
which is consistent with established Department policy: 


It is the policy of the Department to impose severe sanc- 
tions for serious violations of any of the regulatory pro- 
grams administered by the Department to serve as an ef- 
fective deterrent not only to the respondents, but also to 
other potential violators. This policy has been followed in 
all of the Department’s disciplinary proceedings in recent 
years. 


KF & XX BH HR 


(A) felony conviction may provide a basis for the loss of a 
number of civil rights, and that the public is entitled to ex- 
tra protection from the individual, particularly when they 
attempt to assume or remain in positions of public trust. Jn 
re Norwich Beef Company, 38 Agric. Dec. 380, 398 and 
400 (1979). 
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A strong sanction is warranted here and a two-year withdrawal shall 
be ordered. Mr. Gould who testified in favor of a two-year withdrawal, 
further recommended that the order apply to any successors, affiliates, 
or assigns of respondent. For the reasons he has stated, it shall so pro- 
vide: 


Q. Would that withdrawal just be for 3-D Meat or would it 
apply to any other entity? 


. It would apply to 3-D Meat, the individual convicted 
along with it, and any successor or affiliated organiza- 
tion. 


. Why do you feel that it is necessary to extend the sanc- 
tion to a successor organization? 


. We’ve had problems with organizations showing up, 
trying to show up as somebody else, when, in fact, it is 
the same organization, a little role changing, and we 
feel that successors and affiliates have to be involved 
with the sanction. 


Q. That has happened in the past where a successor 
corporation has been established? 


A. Yes. (Tr. pp. 58-59.) 


Respondent has urged that any withdrawal of inspection that is 
ordered should be made retroactive to November 20, 1981, when 3-D 
Meat, Inc., voluntarily had inspection withdrawn and ceased operating. 
Complainant is opposed to this suggestion and requests suspension to be- 
gin on the effective date of this order. Complainant argues that retro- 
active withdrawal would enable a violating company to pick and choose 
its own withdrawal date and undercut the remedial purposes of the Act. 
Complainant’s position in this respect again accords with official Depart- 
mental policy: 


When a plant ceases operations the Secretary has no statu- 
tory authority to bargain with the plant as to the terms 
under which the Secretary will withdraw inspectors. In 
short, the action taken by the Acting Regional Director, in 
withdrawing inspection when respondent ceased opera- 
tions was (i) ministerial in nature, (ii) required by the cessa- 
tion of respondent’s business activities, and (iii) irrelevant 
to the present proceeding. It did not achieve the purposes 
of the present proceeding to deny inspection to respondent 
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for a fixed period of time. In re Oklahoma Beef and Provi- 
sion Co. Inc., 40 Agric. Dec. 919, 921 (1981). 


Accordingly, the suspension shall commence on the effective date of 
the following order. 


ORDER 


Inspection service under Title I of the Federal Meat Inspection Act (21 
U.S.C. 601 et seq.) is hereby withdrawn from and denied to respondent, 
its officers, directors, successors, affiliates and assigns, directly or in- 
directly or through any corporate or other device, for a period of two 
years subsequent to the date this order becomes final. 

This Decision and Order shall become final and effective thirty-five 
(35) days after service upon the respondent unless appealed to the Judi- 
cial Officer within thirty (30) days of service as provided by the rules of 
practice. 

Copies hereof shall be served upon the parties. [The Decision and 
Order became final on August 16, 1982.—Ed.] 
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COURT DECISION 


THOMAS BURTON, JR. and LEROY FRANKS v. UNITED STATES 
DEPARTMENT OF AGRICULTURE. GEORGE BLADES and LEROY 
FRANKS v. UNITED STATES DEPARTMENT OF AGRICULTURE. De- 
cided June 26, 1982. (Civil Action No. 81-2445)(USDA HPA 
Docket Nos. 154 and 173) 


UNITED STATES COURT OF APPEALS 
FOR THE EIGHTH CIRCUIT 


BEFORE CIRCUIT JUDGES ROSS, MILLER *, and JOHN R. GIBSON. 


PETITION FOR REVIEW OF ORDERS 
OF UNITED STATES DEPARTMENT OF AGRICULTURE 


This is a consolidated appeal by LeRoy Franks from a Decision and Or- 
der in HPA Docket No. 154 and in HPA Docket No. 1738, by Judicial Of- 
ficer Donald A. Campbell of the United States Department of Agricul- 
ture. LeRoy Franks seeks to have the above referenced decisions and or- 
ders set aside and vacated pursuant to 15 U.S.C. § 1825 (b) (2) of the 
Horse Protection Act. Said Decisions and Orders affirmed the findings 
of the Administrative Law Judge (ALJ) that LeRoy Franks “allowed” his 
horse to be shown in a “sored” condition in violation of 15 U.S.C. 
§ 1824.1 


* The Honorable Jack R. Miller, Judge, United States Court of Customs and Patent Ap- 
peals, sitting by designation. 
1. § 1821. Definitions 


(3) The term “sore” when used to describe a horse means that— 


(A) an irritating or blistering agent has been applied, internally or exter- 
nally, by a person to any limb of a horse, 


(B) any burn, cut, or laceration has been inflicted by a person on any limb 
of a horse, 


(C) any tack, nail, screw, or chemical agent has been injected by a person 
into or used by a person on any limb of a horse, or 


(D) any other substance or device has been used by a person on any limb of 
a horse or a person has engaged in a practice involving a horse, 


and, as a result of such application, infliction, injection, use, or practice, such horse suffers, 
or can reasonably be expected to suffer, physical pain or distress, inflammation, or lame- 
ness when walking, trotting, or otherwise moving, except that such term does not include 
such an application, infliction, injection, use, or practice in connection with the therapeutic 
treatment of a horse by or under the supervision of a person licensed to practice veterinary 
medicine in the State in which such treatment was given. 
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LeRoy Franks is retired from every occupation other than that of 
breeder and exhibitor of Tennessee Walking Horses. He owns 60 horses 
and employs approximately four trainers that cost him $10,000 annual- 
ly. LeRoy Franks is the owner of the two horses at issue in this case, 
Magic’s Gunsmoke, exhibited, shown and trained by Thomas Burton, 
Jr., and Gunsmoke’s Cannonade, exhibited, shown and trained by 
George Blades. 

On September 22, 1979, Magic’s Gunsmoke was shown in the Illinois 
Walking Horse Celebration by Burton. It was found that Franks was not 
present during the show, and more importantly, the ALJ found that 
Franks had no knowledge that the horse was “sore” when it was exhibi- 
ted.? The parties agree that a Designated Qualified Person examined 
Magic’s Gunsmoke and permitted the horse to enter the show ring. After 
entering the ring, a trained veterinary officer, employed by the United 
States Department of Agriculture, indicated that he felt this horse was 
“sore.” Upon leaving the ring, Magic’s Gunsmoke was examined by vet- 
erinarians who also felt that the horse was “sore.” A complaint was filed 
against Franks and Burton, Case #154, for violation of the Horse Protec- 
tion Act, 15 U.S.C. § 1821 et seq.* The ALJ found that the horse was 
shown in a “sore” condition, that LeRoy Franks “allowed” the horse to be 
shown in a sore condition within the meaning of 15 U.S.C. § 1824, and 
assessed a civil penalty of $2,000. The order also disqualified Franks 
from showing, exhibiting, or selling a horse at an auction for a period of 
one year. 

A similar scenario occurred with Gunsmoke’s Cannonade, Case #173.‘ 
In this case, LeRoy Franks attended the Midwest Walking Horse 
Trainers Association Horse Show in Springfield, Missouri, where his 
horse was entered and shown by George Blades. Prior to entry into the 


HORSE PROTECTION 


§ 1824. Unlawful acts. 
The following conduct is prohibited: 

(2) The (A) showing or exhibiting, in any horse show or horse exhibition, of any horse 
which is sore, (B) entering for the purpose of showing or exhibiting in any horse show or 
horse exhibition, any horse which is sore, (C) selling, auctioning, or offering for sale, in any 
horse sale or auction, any horse which is sore, and (D) allowing any activity described in 
clause (A), (B), or (C) respecting a horse which is sore by the owner of such horse. 

2. Thomas Burton, Jr. testified that he understood that Franks did not want him to 
show a sore horse. 

3. The complaint against Thomas Burton, Jr., was settled prior to this appeal with a ne- 
gotiated penalty of $1,000. 

4. There is no evidence in the record that indicates on what date Mr. Franks first became 
aware of the violation in Case #154. Both parties agree, however, that an investigator's in- 
terview form indicates that Mr. Franks was not aware of the alleged violation prior to No- 
vember 7, 1979, over one month after the show in Case #173. 
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ring, Gunsmoke’s Cannonade was examined by a Designated Qualified 
Person who passed the horse and sent him into the show ring. After en- 
tering the ring the horse was observed by a spotter employed by the 
United States Department of Agriculture. In his opinion, the horse was 
being shown in a “sore” condition, and after an inspection, the veteri- 
nary officers from the United States Department of Agriculture con- 
curred. At the hearing, George Blades testified that Franks had indi- 
cated that he did not “want anything on his horses,” an apparent refer- 
ence to soring. As in Case #154, the ALJ found that Franks had no 
knowledge that his horse was being shown in a “sore” condition. A com- 
plaint was filed against Franks and George Blades for violation of the 
Horse Protection Act.®° The ALJ found, as in Case #154, that Franks “al- 
lowed” Gunsmoke’s Cannonade to be shown in a “sore” condition and as- 
sessed the same penalty as was given in Case #154. On appeal, the Judi- 
cial Officer of the Department of Agriculture, affirmed the findings of 
the ALJ in both cases. However, he increased the disqualification from 
showing, exhibiting, or selling a horse at an auction in Case #173 from 
one year to five years pursuant to 15 U.S.C. § 1825. These two cases 
were consolidated for appeal. 

In the present case we find that the Secretary erred as a matter of law. 

The central issue on appeal is what Congress intended the word 
“allow” to mean in 15 U.S.C. § 1824 (2) (D) of the Horse Protection Act. 
The Secretary argues that Congress intended to connote a positive duty 
on owners to prevent the soring of their horses. In other words, the Sec- 
retary urges that owners be held to a strict liability standard, and that 
knowledge of the horse’s “soreness” is not required under 15 U.S.C. 
§ 1824 (2) (D). The Secretary offers no support in the way of case law or 
legislative history to support this assertion. 

LeRoy Franks, on the other hand, argues that the term “allow” re- 
quires that one must know the horse was “sore” at the time it was exhibi- 
ted. In both of these cases, the record clearly shows that he did not in 
fact have knowledge that his horses were being shown in a sore condi- 
tion. 

Absent clear, expressed intent by Congress to hold owners of horses 
strictly liable for violation of the Horse Protection Act, 15 U.S.C. 
§ 1824 (2) (D), we hold that the owner cannot be held to have “allowed” 
a “sore” horse to be shown when the following three factors are shown to 
exist: (1) there is a finding that the owner had no knowledge that the 
horse was in a “sore” condition, (2) there is a finding that a Designated 
Qualified Person examined and approved the horse before entering the 


5. The complaint against George Blades was settled prior to this appeal with a nego- 
tiated penalty of $1,000. 
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ring, and (3) there was uncontradicted testimony that the owner had di- 
rected the trainer not to show a “sore” horse. All of these factors taken 
together are sufficient to excuse an owner from liability. 

In both cases, we find that all of the above requirements were met. 
Therefore, we reverse the Secretary and find that LeRoy Franks did not 
“allow” his horses to be shown in a “sore” condition in violation of 15 


U.S.C. § 1824 (2) (D). 
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DISCIPLINARY DECISIONS 


(No. 21,798) 


Inre PHILFARK. P&S Docket No. 6008. Decided July 8, 1982. 


Dealer—Insufficient funds checks—Failure to pay when due—Suspension 
of registration—Default 


Respondent is ordered to cease and desist from issuing insufficient funds checks; and fail- 
ing to pay, when due, the full purchase price of livestock. Respondent is also sus- 
pended as a registrant for 60 days and thereafter until no longer insolvent. 


Lydia Lizarribar, for complainant. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION AND ORDER UPON ADMISSION 
OF FACTS BY REASON OF DEFAULT 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. § 181 et seq.), here- 
inafter referred to as the Act, instituted by a complaint filed by the Ad- 
ministrator, Packers and Stockyards Administration, United States De- 
partment of Agriculture, charging that the respondent wilfully violated 
the Act. 

Copies of the complaint and the Rules of Practice (7 C.F.R.§ 1.130 et 
seq.) governing proceedings under the Act were served upon respondent 
by the Hearing Clerk by certified mail. Respondent was informed in a 
letter of service that an answer should be filed pursuant to the Rules of 
Practice and that failure to answer would constitute an admission of all 
the material allegations of the complaint. 

Respondent has failed to file an answer within the time prescribed in 
the Rules of Practice, and the material facts alleged in the complaint, 
which are admitted by respondent’s failure to file an answer, are adopt- 
ed and set forth herein as findings of fact. 

This Decision and Order, therefore, is issued pursuant to section 1.139 
of the Rules of Practice (7 C.F.R. § 1.139). 


FINDINGS OF FACT 


1. (a) Phil Fark, doing business as Sandhill Livestock Company, here- 
inafter referred to as the respondent, is an individual whose address is 
206 South Main, Greenburg, Kansas 67054. 

(b) Respondent is, and at all times material herein was: 
(1) Engaged in the business of buying and selling livestock in com- 
merce; and 
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(2) Registered with the Secretary of Agriculture as a dealer buy- 
ing and selling livestock in commerce. 

2. (a) Respondent’s current liabilities as of December 11, 1981, ex- 
ceeded his current assets. As of said date, respondent had current liabili- 
ties totaling $152,108.17 and current assets totaling $60,567.73, result- 
ing in an excess of current liabilities over current assets of $91,540.44. 

(b) Respondent’s current liabilities presently exceed his current as- 
sets. 

3. (a) Respondent, on or about the dates and in the transactions set 
forth in paragraph III (a) of the complaint, purchased livestock and in 
purported payment therefor, issued checks or drafts which were re- 
turned unpaid by the bank upon which they were drawn because re- 
spondent did not have sufficient funds available in the account upon 
which such checks or drafts were drawn to pay such checks or drafts 
when presented. 

(b) Respondent, on or about the date in the transaction set forth in 
paragraph III (b) of the complaint and in the transactions set forth in 
paragraph III (a) of the complaint, purchased livestock and failed to pay, 
when due, the full purchase price of such livestock. 

(c) As of December 11, 1981, there remained unpaid a total of 
$103,962.36 for the transactions set forth in paragraph III (a) and III (b) 
of the complaint. 


CONCLUSIONS 


By reason of the facts found in Finding of Fact 2 herein, respondent’s 
financial condition does not meet the requirements of the Act (7 U.S.C. 
§ 204). 

By reason of the facts found in Finding of Fact 3 herein, respondent 
has wilfully violated sections 312 (a) and 409 (a) of the Act (7 U.S.C. 
§§ 213(a), 228b). 


ORDER 


Respondent, his employees and agents, directly or through any corpo- 
rate or other device, in connection with his livestock operations subject 
to the Packers and Stockyards Act, shall cease and desist from: 

1. Issuing checks or drafts in payment for livestock without having 
sufficient funds available in the bank account on which they are drawn 
to pay such checks or drafts when presented for payment; and 

2. Failing to pay, when due, the full purchase price of livestock pur- 
chased. 

Respondent is suspended as a registrant under the Act for a period of 
60 days and thereafter unti! such time as he demonstrates that he is no 
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longer insolvent. When respondent demonstrates that he is no longer 
insolvent, a supplemental order will be issued in this proceeding termi- 
nating this suspension, after the expiration of the 60 day period. 

This Order shall be effective from the sixth day after the Decision be- 
comes final. Copies hereof shall be served upon the parties. 

Pursuant to the Rules of Practice, this Decision becomes final without 
further proceedings 35 days after service hereof UNLESS appealed to 
the Secretary by a party hereto within 30 days after service, as provided 
in sections 1.142 and 1.145 of the Rules of Practice (7 C.F.R.§ 1.130 et 
seq .). [The Decision and Order became final on August 16, 1982.—Ed.] 


(No. 21,799) 


In re R.J. ENTERPRISES, INC., and LLOYD E. HUSBAND. P & S Docket 
No. 6002. Decided July 8, 1982. 


Packer—Insufficient funds checks—Failure to pay when due—Civil 
penalty—Default 


Respondent is ordered to cease and desist from issuing insufficient funds checks; failing to 
pay the full purchase price of meat; and failing to pay, when due, the full purchase 
price of meat. Respondent is also ordered to pay a civil penalty of $5,000.00. 


Barbara S. Harris, for complainant. 
Richard R. Bailey, Oklahoma City, Okla., for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION AND ORDER UPON ADMISSION 
OF FACTS BY REASON OF DEFAULT 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. § 181 et seq.), here- 
inafter referred to as the Act, instituted by a complaint filed by the Ad- 
ministrator, Packer and Stockyards Administration, United States De- 
partment of Agriculture, charging that the respondents have wilfully vi- 
olated the Act. 

Copies of the complaint and the Rules of Practice (7 C.F.R. § 1.130 et 
seq.) governing proceedings under the Act were served upon respond- 
ents by the Hearing Clerk by certified mail. Respondents were informed 
in a letter of service that an answer should be filed pursuant to the Rules 
of Practice and that failure to answer would constitute an admission of 
all the material allegations of the complaint. 
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Respondents, through their attorney, Richard R. Bailey, Esq., request- 
ed and received an extension of time to answer the complaint. Said ex- 
tension of time expired May 27, 1982. Respondents have failed to file an 
answer within the time specified, and the material facts alleged in the 
complaint, which are admitted by respondents’ failure to file an answer, 
are adopted and set forth herein as findings of fact. 
This Decision and Order, therefore, is issued pursuant to section 1.139 
of the Rules of Practice (7 C.F.R.§ 1.139). 


FINDINGS OF FACT 


1. (a) R. J. Enterprises, Inc., hereinafter referred to as the corporate 
respondent, is a corporation whose business mailing address is 915 S.W. 
5th Street, Oklahoma City, Oklahoma 73109. 

(b) Corporate respondent is, and at all times material herein was: 

(1) Engaged in the business of manufacturing or preparing meats 
and meat food products for sale in commerce; and 

(2) A packer within the meaning of and subject to the provisions 
of the Act. 

2. (a) Loyd E. Husband, hereinafter referred to as the individual re- 
spondent, is an individual whose address is 3101 N.W. 35th Street, Ok- 
lahoma City, Oklahoma 73122. 

(b) The individual respondent, at all times material herein, was: 

(1) President of the corporate respondent; 

(2) Owner of 190% of the stock issued by the corporate respond- 
ent; and 

(3) Responsible for the direction, management and control of the 
corporate respondent. 

3. (a) Corporate respondent, under the direction, management and 
control of the individual respondent, on or about the dates and in the 
transactions set forth in paragraph III of the complaint, purchased meat 
and failed to pay, when due, the full purchase price of such meat. 

(b) Corporate respondent, under the direction, management and 
control of the individual respondent, in purported partial payment for 
the purchases set forth in paragraph III of the complaint, issued checks 
which were not paid when presented for payment because corporate re- 
spondent did not have sufficient funds available in the bank account 
upon which such checks were drawn. 

(c) As of March 23, 1982, there remained unpaid an amount of 
$774,846.35 for such purchases of meat. 
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CONCLUSIONS 


By reason of the facts found in Finding of Fact 3 herein, respondents 
have violated the provisions of section 202 (a) of the Act (7 U.S.C. 
§ 192 (a)). 


ORDER 


The corporate respondent, its officers, directors, agents, employees, 
successors and assigns, directly or through any corporate or other de- 
vice, and the individual respondent, directly or through any corporate or 
other device, shall cease and desist from: 

1. Issuing checks in payment for meat without having and main- 
taining sufficient funds available in the bank account upon which such 
checks are drawn to pay such checks when presented; 

2. Failing to pay, when due, the full purchase price of meat; and 

3. Failing to pay the full purchase price of meat. 

Respondent Loyd E. Husband is assessed a civil penalty in the amount 
of Five Thousand Dollars ($5,000.00). 

This order shal! be effective from the first day after the Decision be- 
comes final. Copies hereof shall be served upon the parties. 

Pursuant to the Rules of Practice, this decision becomes final without 
further proceedings 35 days after service hereof UNLESS appealed to 


the Secretary by a party hereto within 30 days after service, as provided 
in sections 1.142 and 1.145 of the Rules of Practice (7 C.F.R. § 1.130 et 
seq.). [The Decision and Order became final on August 16, 1982.—Ed.] 


(No. 21,800) 


In re BARTELS MEAT COMPANY, INC. P & S Docket No. 6017. De- 
cided August 4, 1982. 


Packer—Carcass weights—Failure to pay when due—Accounts and 
records—Civil penalty—Consent 


Respondent consented to an order to cease and desist from purchasing livestock on a car- 
cass weight basis and paying and accounting for such purchases on any basis other 
than the true and correct weight, or other than the actual (hot) weight of the car- 
casses; and failing to pay, when due, the full purchase price of livestock. Respondent 
shall also maintain complete and accurate records, and is assessed a civil penalty of 
$2,500.00. 


Joanne I. Schwartz, for complainant. 
Robert L. Shaw, Eugene, Oreg., for respondent. 


Decision by John G. Liebert, Administrative Law Judge. 
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DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.), by a Complaint and Notice of Hearing filed by the 
Administrator, Packers and Stockyards Administration, United States 
Department of Agriculture, alleging that the respondent Bartels Meat 
Company, Inc., violated the Act. This decision is entered pursuant to the 
consent decision provisions of the Rules of Practice applicable to this 
proceeding (7 CFR 1.138). 

The respondent admits the jurisdictional allegations of the Complaint 
and Notice of Hearing and specifically admits that the Secretary has ju- 
risdiction in this matter, neither admits nor denies the remaining allega- 
tions, waives oral hearing and further procedure, and consents and 
agrees, for the purpose of settling this proceeding and for such purpose 
only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Bartels Meat Company, Inc., hereinafter referred to as the respond- 
ent, is a corporation organized and existing under the laws of the State 
of Oregon with its principal place of business located at Eugene, Oregon. 
Its mailing address is 88091 Central Road, Eugene, Oregon 97402. 

2. Respondent is now and at all times material herein was: 

(a) A packer within the meaning of and subject to the Act; and 

(b) Engaged in the business of buying livestock in commerce for pur- 
poses of slaughter and manufacturing or preparing meats or meat food 
products for sale or shipment in commerce. 


CONCLUSIONS 


Respondent Bartels Meat Company, Inc., having admitted the juris- 
dictional facts and the parties having agreed to the entry of this deci- 
sion, such decision will be entered. 


ORDER 


Respondent Bartels Meat Company, Inc., its officers, directors, 
agents, employees, successors and assigns, directly or through any cor- 
porate or other device, in connection with its business as a packer, shall 
cease and desist from: 

1. Purchasing livestock on a carcass weight basis and paying and ac- 
counting for such purchases on any basis other than true and correct 
weight, as prescribed by the Act and regulations; 
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2. Purchasing livestock on a carcass weight basis and paying for such 
purchases on any basis other than the actual (hot) weight of the carcass- 
es obtained from such livestock; and 

3. Failing to pay, when due, as prescribed in the Act and regulations, 
the full purchase price of livestock. 

Respondent shall keep and maintain accounts, records and memo- 
randa which fully and correctly disclose all transactions involving its 
business as a packer, including but not limited to: (1) check mailing au- 
thorizations or agreements executed between the packer and the live- 
stock seller; and (2) original hot weight kill sheets. 

Respondent is hereby assessed a civil penalty in the amount of two 
thousand five hundred dollars ($2,500.00) payable by certified check 
made to the order of the Treasurer of the United States. 

The provisions of this order shall be effective on the first day after 
service of this order on the respondent and shall have the same force and 
effect as if entered after full hearing. Copies of this decision shall be 
served upon the parties. 


(No. 21,801) 


In re JOHN THOMAS WALLACE, JR. P &S Docket No. 6042. Decided 
August 9, 1982. 


Market agency—Dealer—Insolvency—Insufficient funds checks—Failure 
to pay when due—Shippers’ proceeds account—Suspension of 
registration—Consent 


Respondent consented to an order to cease and desist from operating while his current lia- 
bilities exceed his current assets; issuing insufficient funds checks; failing to pay, 
when due, the full purchase price of livestock; failing to deposit into or maintain 
properly his account for shippers’ proceeds; and failing to remit net proceeds when 
due. Respondent is also suspended as a registrant for 60 days and thereafter until no 
longer insolvent, and until the deficit in his custodial account for shippers’ proceeds 
has been eliminated. 


Lydia Lizarribar, for complainant. 
Respondent, pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Administrator, Packers 
and Stockyards Administration, United States Department of Agricul- 
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ture, alleging that the financial condition of the respondent does not 
meet the requirements of the Act, and that the respondent willfully vio- 
lated the Act and the regulations promulgated thereunder by the Secre- 
tary of Agriculture (9 CFR 201.1 et seq.). This decision is entered pur- 
suant to the consent decision provisions of the Rules of Practice applica- 
ble to this proceeding (7 CFR 1.138). 

The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. John Thomas Wallace, Jr., doing business as Jackson County 
Stockyard, hereinafter referred to as the respondent, is an individual 
whose business address is Box 821, Scottsboro, Alabama 35768. 

2. Respondent, at all times material herein, was: 

(a) Engaged in the business of conducting and operating the Jack- 
son County Stockyard, a posted stockyard under the Act, hereinafter re- 
ferred to as the stockyard; 

(b) Engaged in business as a market agency selling livestock on a 
commission basis and as a dealer buying and selling livestock in com- 
merce; and 

(c) Registered with the Secretary of Agriculture as a market agency 
buying and selling livestock on a commission basis and as a dealer buy- 
ing and selling livestock in commerce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


ORDER 


Respondent, his employees and agents, successors and assigns, direct- 
ly or through any corporate or other device, in connection with his live- 
stock operations subject to the Packers and Stockyards Act, shall cease 
and desist from: 

1. Operating as a market agency or dealer while his current liabilities 
exceed his current assets; 
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2. Issuing checks in payment for livestock purchased without having 
sufficient funds available in the bank account on which they are drawn 
to pay such checks when presented for payment; 

3. Failing to pay, when due, the full purchase price of livestock pur- 
chased; 

4. Failing to deposit in his “Custodial Account for Shippers’ Pro- 
ceeds,” within the time prescribed in § 201.42 (c) of the regulations (9 
CFR § 201.42 (c) ), amounts equal to the proceeds receivable from the 
sale of consigned livestock; 

5. Failing to otherwise maintain his “Custodial Account for Shippers’ 
Proceeds” in strict conformity with the provisions of § 201.42 of the 
regulations (9 CFR§ 201.42); 

6. Failing to remit to consignors of livestock, when due, the net pro- 
ceeds due from the sale of their livestock; and 

7. Issuing checks in payment of the net proceeds due from the sale of 
consigned livestock without having and maintaining sufficient funds 
available to pay such checks when presented. 

Respondent is suspended as a registrant under the Act for a period of 
60 days and thereafter until such time as he demonstrates that he is no 
longer insolvent and that the deficit in his “Custodial Account for Ship- 
pers’ Proceeds” has been eliminated. When respondent demonstrates 
that he is no longer insolvent and that the deficit in his “Custodial Ac- 


count for Shippers’ Proceeds” has been eliminated, a supplemental order 
will be issued in this proceeding terminating this suspension, after the 
expiration of the 60 day period. 

The provisions of this order shall become effective on the sixth day af- 
ter service of this order on the respondent. Copies of this decision shall 
be served upon the parties. 
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(No. 21,802) 


In re DEMPSEY-JAMISON, INC. P & S Docket No. 5936. Decided 
August 10, 1982. 


Dealer—Market agency—Misrepresentation—Accounts of purchase— 
Misleading price entries—Accounts and records—Civil penalty—Consent 


Respondent consented to an order to cease and desist from misrepresenting the original 
purchase prices for livestock, and the true nature of charges made for its services; 
issuing accounts of purchase, invoices or billings showing false, inaccurate or mis- 
leading price entries; collecting payment on the basis of such price entries; and 
maintaining inaccurate or misleading records of livestock purchase or sale transac- 
tions. Respondent is also ordered to maintain complete and accurate records, and is 
assessed a civil penalty of $2,500.00 


Allan R. Kahan, for complainant. 
Respondent, pro se. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Acting Administrator, 
Packers and Stockyards Administration, United States Department of 
Agriculture, alleging that the respondent willfully violated the Act and 
the regulations issued thereunder (9 C.F.R. 201.1 et seq.). This decision 
is entered pursuant to the consent decision provisions of the Rules of 
Practice applicable to this proceeding (7 C.F.R. 1.138). 

The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Dempsey-Jamison, Inc., hereinafter referred to as the respondent, 
is a corporation with its principal place of business at Peoria, Illinois and 
whose mailing address is Peoria Union Stock Yards, Peoria, Illinois 
61602. 

2. The respondent is, and was at all times material herein: 

(a) Engaged in the business of buying livestock on a commission 
basis in commerce and buying and selling livestock for its own account 
in commerce; and 
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(b) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock for its own account, and as a market agency to buy live- 
stock on a commission basis. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


ORDER 


The respondent, its officers, directors, agents, employees, successors 
and assigns, directly or through any corporate or other device, in connec- 
tion with its operations subject to the Act with James Kyle or any other 
customer or principal, shall cease and desist from: 

1. Misrepresenting to its principals (a) the original purchase prices for 
livestock purchased on a commission basis; or (b) the nature of the 
charges made for its services; 

2. Preparing and issuing, or causing to be prepared and issued, in con- 
nection with the purchase or sale of livestock, accounts of purchase, in- 
voices, billings, or any other document showing false, inaccurate, or mis- 
leading price entries for such livestock; 

3. Collecting payment from the purchasers of livestock on the basis of 
false, inaccurate, or misleading price entries on accounts of purchase, in- 
voices, or billings; and 

4. Inserting or failing to insert in accounts of purchase, invoices, bill- 
ings, or any other document prepared in connection with the purchase or 
sale of livestock, any statement or information where such insertion or 
omission results, in whole or in part, in a false, inaccurate or misleading 
record of such livestock purchase or sale transaction. 

Respondent shall keep and maintain accounts, records and 
memoranda which fully and correctly disclose all transactions involved 
in its business as a market agency or dealer subject to the Act including 
accounts of purchase and invoices which show the true and correct pur- 
chase price of livestock purchased on a commission basis. 

Respondent is hereby assessed a civil penalty of two thousand five 
hundred dollars ($2,500.00). 

The provisions of this Order shall become effective on the sixth day 
after service of this Order on the respondent. 

Copies of this decision shall be served upon the parties. 
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(No. 21,803) 


In re LYNN W. ROSE, an individual and TWIN FALLS LIVESTOCK 
COMMISSION COMPANY, INC., a corporation. P & S Docket No. 
5946. Decided August 10, 1982. 


Market agency—Dealer—Insolvency—Consignments—Misuse of 
funds—Shippers’ proceeds account—Failure to pay when due—Concealing 
true amount in bank account—Accounts and records—Suspension of 
registration—Consent 


Respondent Lynn W. Rose consented to an order to cease and desist from engaging in busi- 
ness while insolvent; purchasing livestock from consignments for resale for his own 
speculative account; permitting employees to buy livestock from consignments for 
resale for their own speculative accounts; using funds from any “Shippers’ proceeds 
account” to finance the speculative or other personal financial activities of any per- 
son; using funds for other purposes than the payment of lawful marketing charges 
and the remittance of net proceeds; failing to pay, when due, the full purchase price; 
failing to deposit timely in any “Shippers’ proceeds account” under his control; and 
exchanging or “swapping” checks to conceal the true amount available in any of his 
bank accounts. Respondent is also ordered to maintain complete and accurate rec- 
ords, and is suspended as a registrant for 60 days and thereafter until no longer in- 
solvent. 


Roberta Swartzendruber, for complainant. 
James E. Risch, Boise, Idaho, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION WITH RESPECT TO 
LYNN W. ROSE 

This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et. seg.) by a complaint filed by the Acting Administrator, 
Packers and Stockyards Administration, United States Department of 
Agriculture, alleging that the financial condition of respondent Lynn 
Rose does not meet the requirements of the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. 181 et seq.), and that the 
respondents have wilfully violated the Act and the regulations issued 
thereunder (9 C.F.R. 201.1 et seq.). This decision is entered pursuant to 
the consent decision provisions of the Rules of Practice applicable to this 
proceeding (7 C.F.R. 1.138). L 

Respondent Lynn W. Rose admits the jurisdictional allegations in 
paragraph I of the complaint as those allegations pertain to him and 
specifically admits that the Secretary has jurisdiction in this matter, 
neither admits nor denies the remaining allegations, waives oral hearing 
and further procedure, and consents and agrees, for the purpose of set- 
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tling this proceeding and for such purpose only, to the entry of this deci- 
sion. 
The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Lynn W. Rose, hereinafter referred to as respondent Rose, is an 
individual doing business as Lynn W. Rose Livestock and doing business 
through 7-H Land and Cattle Company, Inc., a corporation. Respondent 
Rose’s principal place of business is located at Elko, Nevada and his busi- 
ness mailing address is Box 1229, Elko, Nevada 89801. 

2. Respondent Rose at all times material herein was: 

(a) Engaged in the business of buying livestock in commerce on a 
commission basis and buying and selling livestock in commerce for his 
own account; 

(b) Registered with the Secretary of Agriculture as a market agency 
to buy livestock on a commission basis and as a dealer to buy and sell 
livestock in commerce for his own account; 

(c) Owner, in combination with his wife, of all the outstanding stock 
of corporate respondent Twin Falls Livestock Commission Company, 
Inc., and President of said corporate respondent; and 

(d) The person responsible for the direction, management, and con- 
trol of the corporate respondent’s business activities. 


CONCLUSIONS 


Respondent Rose, having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be 
entered. 


ORDER 


Respondent, individually or through any corporate or other device, 
shall cease and desist from: 

1. Engaging in business as a dealer or market agency while his current 
liabilities exceed his current assets; 

2. Purchasing livestock from consignments for resale for his own 
speculative account; 

3. Permitting his agents or employees to buy livestock from consign- 
ments for resale for their own speculative accounts; 

4, Using funds from any “Custodial Account for Shippers’ Proceeds” 
under his control to finance the speculative or other personal financial 
activities of any person; 

5. Using funds received as proceeds from the sale of livestock sold on 
a commission basis for purposes other than the payment of lawful mar- 
keting charges and the remittance of net proceeds to shippers; 








THOMAS L. MOORE 
Cite as 41 A.D. 1559 


6. Failing to pay, when due, the full purchase price of livestock; 

7. Failing to deposit in any “Custodial Account for Shippers’ Pro- 
ceeds” under his control, within the times prescribed in section 201.42 of 
the regulations (9 C.F.R. 201.42), amounts equal to the proceeds receiv- 
able from sales of consigned livestock; 

8. Exchanging or “swapping” checks with any person for the purpose 
of acquiring unauthorized bank credit by concealing the true amount of 
funds available in any checking or other bank account, or creating a false 
“float” or balance in any such account. 

Respondent Rose shall keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in his business sub- 
ject to the Act, including accounts of sale and purchase invoices which 
accurately reflect the true nature of the transactions. 

Respondent Rose is suspended as a registrant under the Act for a 
period of 60 days and thereafter until he demonstrates that he is no 
longer insolvent. When respondent Rose demonstrates that he is no 
longer insolvent, a supplemental order will be issued in this proceeding 
terminating this suspension after the expiration of the 60 day period of 
suspension. 

The provisions of this order shall become effective on the sixth day 
after service of this order on the respondent. 

Copies of this decision shall be served upon the parties. 


(No. 21,804) 


In re THOMAS L. Moore. P & S Docket No. 6035. Decided August 
11, 1982. 


Dealer—Bonding requirement—Suspension of registration—Consent 


Respondent consented to an order to cease and desist from engaging in business without 
filing or maintaining a reasonable bond or its equivalent. Respondent is suspended 
as a registrant until his is in full compliance with the bonding requirements. 


Barbara S. Harris, for complainant. 
Respondent, pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. § 181 et seq.), by a com- 
plaint filed by the Administrator, Packers and Stockyards Administra- 
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tion, United States Department of Agriculture, alleging that the re- 
spondent wilfully violated the Act and the regulations issued thereunder 
(9 C.F.R. § 201.1 et seq.). This decision is entered pursuant to the con- 
sent decision provisions of the rules of practice applicable to this pro- 
ceeding (7 C.F.R. § 1.138). 

The respondent admits the jurisdictional allegations in paragraph I of 
the complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Thomas L. Moore, hereinafter referred to as the respondent, is an 
individual whose business mailing address is 11771 U.S. 223, Route 1, 
Onsted, Michigan 49265. 

2. Respondent is, and at all times material herein was: 

(a) Engaged in the business of buying and selling livestock in com- 
merce for his own account; and 

(b) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional allegations, and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 


ORDER 


Respondent, individually or through any corporate or other device, in 
connection with his activities subject to the Packers and Stockyards Act, 
shall cease and desist from engaging in business in any capacity for 
which bonding is required under the Packers and Stockyards Act, as 
amended and supplemented, and the regulations, without filing and 
maintaining a reasonable bond or its equivalent, as required under the 
Act and the regulations. 

Respondent is suspended as a registrant under the Act until he com- 
plies fully with the bonding requirements under the Act and regulations. 
When respondent demonstrates that he is in full compliance with such 
requirements, a supplemental order will be issued in this proceeding ter- 
minating this suspension. 
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The provisions of this order shall become effective on the sixth day af- 
ter service of this order on respondent. Copies hereof shall be served 
upon the parties. 


(No. 21,804-A) 


In re THOMAS L. MOORE. P & S Docket No. 6035. Order issued 
August 11, 1982. 


Termination of suspension 


Order issued by Victor W. Palmer, Administrative Law Judge. 


ORDER 


A consent decision in the above-captioned matter is being issued 
simultaneously with this Order. Said consent decision calls for the re- 
spondent’s suspension until such time as the respondent is in full com- 
pliance with the bonding provisions of the Act and the regulations. Com- 
plainant has been informed that respondent is now in compliance with 
such bonding provisions. Accordingly, 


IT IS HEREBY ORDERED that the suspension provisions of the order 
being issued simultaneously in the above-captioned matter is hereby ter- 
minated. The order shall remain in full force and effect in all other re- 
spects. 
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(No. 21,805) 


In re EVERETT HAMMOND. P & S Docket No. 5952. Decided August 
16, 1982. 


Market agency—Dealer—Shippers’ proceeds account—Net 
proceeds—Consignment—Accounts and records—Suspension of 
registration—Consent 


Respondent consented to an order to cease and desist from failing to deposit into or main- 
tain properly his accounts for shippers’ proceeds; issuing funds received as proceeds 
for his own purpose; and permitting employees having responsibility in connection 
with the conduct of auction sales to purchase livestock from consignments. Re- 
spondent shall also maintain complete and accurate records, and is suspended as a 
registrant for 14 days and thereafter until the deficit in his custodial account has 
been eliminated. 


Lydia Lizarribar, for complainant. 
William B. Deas, Kansas City, Mo., for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a complaint filed by the Administrator, Packers 
and Stockyards Administration, United States Department of Agricul- 
ture, alleging that the respondent wilfully violated the Act and the regu- 
lations issued thereunder (9 C.F.R. 201.1 et seq.). This decision is en- 
tered pursuant to the consent decision provisions of the rules of practice 
applicable to this proceeding (7 C.F.R. 1.138). 

The respondent admits the jurisdictional allegations in paragraph I of 
the complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Everett Hammond, d/b/a Hammond’s Livestock Marketing Com- 
pany, hereinafter referred to as the respondent, is an individual whose 
business address is Route 37 North, Salem, Illinois 62881. 

2. The respondent is, and at all times material herein was: 

(a) Engaged in the business of conducting and operating the Ham- 
mond’s Livestock Marketing Company stockyard, a posted stockyard 
under the Act, hereinafter referred to as the stockyard; 
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(b) Engaged in the business of a market agency buying and selling 
livestock in commerce on a commission basis and as a dealer buying and 
selling livestock in commerce; and 
(c) Registered with the Secretary of Agriculture as a market agency 
to buy and sell livestock on a commission basis in commerce and as a 
dealer buying and selling livestock in commerce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 


ORDER 


Respondent, his agents, employees, successors and assigns, individual- 
ly or through any corporate or other device, in connection with his activ- 
ities subject to the Act, shall cease and desist from: 

1. Failing to deposit in the Custodial Account for Shippers’ Proceeds, 
within the time prescribed in section 201.42 (c) of the regulations (9 
C.F.R. 201.42 (c) ), amounts equal to the proceeds receivable from the 
sale of consigned livestock. 

2. Using funds received as proceeds from the sale, in commerce, of 
livestock handled on a commission basis for purposes of his own and for 
purposes other than the payment of lawful marketing charges and the 
remittance of net proceeds to shippers, and making such other use of 
shippers’ proceeds in its possession or control as will endanger or impair 
the faithful and prompt accounting therefor and payment of the por- 
tions due to the person or persons entitled thereto; 

3. Failing to otherwise maintain the Custodial Account for Shippers’ 
Proceeds in strict conformity with the provisions of section 201.42 of 
the regulations (9 C.F.R. 201.42); and 

4. Permitting auctioneers or other employees having comparable re- 
sponsibility in connection with the conduct of the auction sale to pur- 
chase livestock from consignments for any purpose. 

Respondent shall keep accounts, records and memoranda which fully 
and correctly disclose all transactions involved in his business subject to 
the Act including (1) buyers’ bills for cattle going to slaughter; and (2) a 
current accounts receivable records. 

Respondent is suspended as a registrant under the Act for a period of 
14 days and thereafter until such time as he demonstrates that the defi- 
ciency in his Custodial Account for Shippers’ Proceeds has been elim- 
inated. When respondent demonstrates that the deficiency in the Cus- 
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todial Account for Shippers’ Proceeds has been eliminated, a supple- 
mental order will be issued terminating the suspension after the expira- 
tion of the 14 day period. 

The provisions of this order shall become effective upon filing with the 
Hearing Clerk. 

Copies of this decision shall be served upon the parties. 


(No. 21,806) 


In re OLD SANTA FE FEEDERS, INC., d/b/a S BAR RANCH FEEDLOT. 
P &S Docket No. 6051. Decided August 16, 1982. 


Dealer—Unfair and deceptive practices—Misrepresentation—Weights, 
false or inaccurate—Invoices, false or inaccurate—Accounts and 
records—Consent 


Respondent consented to an order to cease and desist from obtaining money from pur- 
chasers of livestock by false or deceptive pretenses; misrepresenting the actual 
weights at which respondent purchased such livestock; selling livestock on the basis 
of false or inaccurate weights; billing and collecting on the basis of false or inac 
curate weight entries on invoices or billings; and maintaining false or inaccurate rec- 
ords of livestock purchase or sale transactions. 


Jory Hochberg, for complainant. 
Respondent, pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Administrator, Packers 
and Stockyards Administration, United States Department of Agricul- 
ture, alleging that the respondent wilfully violated the Act and the regu- 
lations issued thereunder (9 CFR 201.1 et seq.). This decision is entered 
pursuant to the consent decision provisions of the Rules of Practice ap- 
plicable to this proceeding (7 CFR 1.138). 

The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 

The complainant agrees to the entry of this decision. 
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FINDINGS OF FACT 


1. Old Santa Fe Feeders, Inc., doing business as S Bar Ranch Feedlot, 
hereinafter respondent S Bar, is a corporation organized and existing 
under the laws of the state of Kansas. Its business mailing address is 
P.O. Box 850, Sublette, Kansas 67877. 

2. Respondent S Bar is, and at all times material herein was: 

(a) Engaged in the business of buying and selling livestock in com- 
merce for its own account; and 


(b) A dealer within the meaning and subject to the provisions of the 
Act. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 


ORDER 


Respondent S Bar, its officers, directors, agents, employees, succes- 
sors and assigns, directly or indirectly through any corporate or other 
device, shall cease and desist from: 

(1) Engaging in any act, practice or course of business for the purpose 
of obtaining money from the purchasers of livestock by false or decep- 
tive pretenses, or which operates or would operate as a fraud or deceit 
upon any person in connectiun with the purchase or sale of livestock; 

(2) Misrepresenting, directly or indirectly, to the purchasers of live- 
stock, the actual weights at which respondents purchased such livestock; 

(3) Selling livestock on the basis of false or inaccurate weights; 

(4) Collecting payment from the purchasers of livestock on the basis 
of false or inaccurate weight entries on invoices or billings; 

(5) Preparing and issuing, or causing to be prepared and issued, in 
connection with the purchase or sale of livestock, invoices, billings, re- 
ceiving tickets or any other document showing false or inaccurate 
weight entries for such livestock; and 

(6) Inserting or failing to insert in invoices, billings, or any other 
document prepared in connection with the purchase or sale of livestock 
any entry, statement or information where such insertion or omission re- 
sults, in whole or in part, in a false or inaccurate record of such livestock 
purchase or sale transaction. 

Respondent S Bar shall keep and maintain accounts, records and 
memoranda which fully and correctly disclose the true nature of all 
transactions involved in its business subject to the Packers and Stock- 
yards Act, including but not limited to: 
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(1) Complete and accurate copies of invoices, receiving slips, accounts 
and bills for all livestock purchased; 

(2) Scale tickets for all livestock purchased on a weight basis; 

(3) Complete and accurate copies of invoices, receiving slips, accounts 
and bills for all livestock sold; 

(4) Scale tickets for all livestock sold on a weight basis; 

(5) An accurate record of the number and weights of livestock bought, 
sold, or otherwise disposed of on each business day, and the prices paid 
or received therefor; and 

(6) All worksheets or other records and memoranda showing the dis- 
position and weights of livestock purchased and resold. 

The provisions of this Order shall become effective on the sixth day 
after service of this Order on the respondent. 

Copies of this decision shall be served upon the parties. 


(No. 21,807) 


In re WAYNESANDERS. P &S Docket No. 6030. Decided August 16, 
1982. 


Dealer—Market agency—Insolvency—Insufficient funds checks—Failure 
to pay when due—Accounts and records—-Suspension 
of registration—Consent 


Respondent consented to an order to cease and desist from engaging in business while his 
current liabilities exceed his current assets; issuing insufficient funds checks; and 
failing to pay, when due, the full purchase price of livestock. Respondent shall also 
maintain complete and accurate records, and is suspended as a registrant for 21 
days and thereafter until no longer insolvent. 


Charlene A. Rosen, for complainant. 
Respondent, pro se. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Administrator, Packers 
and Stockyards Administration, United States Department of Agricul- 
ture, alleging that the respondent’s financial condition does not meet the 
requirements of the Act, and that the respondent has willfully violated 
the Act. This decision is entered pursuant to the consent decision pro- 
visions of the Rules of Practice applicable to this proceeding (7 CFR 
1.138). 
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The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Wayne Sanders, hereinafter referred to as the respondent, is an 
individual whose principal place of business is located at Franklin, 
Georgia. His business mailing address is Rt. #2, Box 305, Franklin, 
Georgia 30217. 

2. Respondent is, and at all times material herein was: 

(a) Engaged in the business of buying and selling livestock in com- 
merce for his own account; and 

(b) Registered with the Secretary of Agriculture as a market agency 
to buy livestock on a commission basis and as a dealer to buy and sell 
livestock for his own account. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 


ORDER 


Respondent, individually or through any corporate or other device, in 
connection with his activities subject to the Packers and Stockyards Act, 
shall cease and desist from: 

(1) Engaging in business as a market agency or dealer while his cur- 
rent liabilities exceed his current assets; 

(2) Issuing checks in purported payment for livestock without having 
sufficient funds on deposit and available in the account upon which such 
checks are drawn to pay such checks when presented for payment; 

(3) Failing to pay, when due, the full purchase price of livestock pur- 
chased. 

Respondent shall keep accounts, records, and memoranda which fully 
and correctly disclose all transactions involved in his business as a mar- 
ket agency and dealer subject to the Act, including (1) a general ledger of 
accounts showing assets, liabilities, income, expenses and net worth; (2) 
an accounts receivable ledger; (3) an accounts payable ledger; (4) com- 
plete bank account reconciliations and checkbook balances and (5) a rec- 
ord of individual purchase invoices. 
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Respondent is suspended as a registrant under the Act for 21 days and 
thereafter until he demonstrates that he is no longer insolvent. When re- 
spondent demonstrates that he is no longer insolvent, a supplemental 
order will be issued terminating this suspension after the expiration of 
the 21 day suspension period. 

The provisions of this Order shall become effective on the sixth day 
after service of the Order on the respondent. 

Copies of this decision shall be served upon the parties. 


(No. 21,808) 


In re ROBERT L. HERSHEY, d/b/a HERSHEY CATTLE COMPANY. P&S 
Docket No. 5944. Decided August 18, 1982. 


Market agency—Dealer—Misrepresentation—Invoices, false, inaccurate or 
misleading— Accounts and records—Suspension of registration—Civil 
penalty—Consent 


Respondent consented to an order to cease and desist from misrepresenting the original 
purchase weights and prices; misrepresenting the nature of charges made for his 
services; and issuing and collecting payment on the basis of invoices showing false, 
inaccurate or misleading weight or price entries. Respondent is ordered to maintain 
complete and accurate records, is suspended for a period of 35 days, and is assessed 
a civil penalty of $5000.00. 


Charlene Rosen, for complainant 
Daniel W. Olsen, Kansas City, Mo., for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. §181 et seq.), by a com- 
plaint filed by the Administrator, Packers and Stockyards Administra- 
tion, United States Department of Agriculture, alleging that the re- 
spondent willfully violated the Act and the regulations issued there- 
under (9 CFR §201.1 et seq.). This decision is entered pursuant to the 
consent decision provisions of the Rules of Practice applicable to this 
proceeding (7 CFR §1.138). 

The respondent admits the jurisdictional allegations of paragraph I of 
the complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
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the purpose of settling this proceeding and such purpose only, to the en- 
try of this decision. 
The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Respondent Robert L. Hershey, hereinafter referred to as the re- 
spondent, is an individual doing business as Hershey Cattle Company 
whose principal place of business is located at Redmond, Oregon. His 
business mailing address is 4098 Highway 97 South, Redmond, Oregon 
97756. 

2. Respondent is now, and at all times material herein was: 

(a) Engaged in the business of buying livestock on a commission 
basis in commerce; 

(b) Engaged in the business of buying and selling livestock in com- 
merce for his own account; and 

(c) Registered with the Secretary of Agriculture as a market agency 
to buy livestock on a commission basis and as a dealer to buy and sell 
livestock for his own account. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 


ORDER 


Respondent, individually or through any corporate or other device, in 
connection with his activities subject to the Packers and Stockyards Act, 
shall cease and desist from: 

1. Misrepresenting to his principals (a) the original purchase weights 
or the original purchase prices for livestock purchased on a commission 
basis, or (b) the nature of the charges made for his services; 

2. Preparing and issuing, or causing to be prepared and issued, in con- 
nection with the purchase or sale of livestock, accounts of purchase, in- 
voices, billings, or any other document showing false, inaccurate, or mis- 
leading weight or price entries for such livestock; 

3. Collecting payment from the purchasers of livestock on the basis of 
false, inaccurate, or misleading weight or price entries on accounts of 
purchase, invoices, or billings; and 

4. Inserting or failing to insert in accounts of purchase, invoices, bill- 
ings, or any other document prepared in connection with the purchase or 
sale of livestock, any statement or information where such insertion or 
omission results, in whole or in part, in a false, inaccurate or misleading 
record of such livestock purchase or sale transaction. 
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Respondent shall keep and maintain accounts, records and memo- 
randa which fully and correctly disclose all transactions involved in his 
business as a market agency and dealer under the Act including, but not 
limited to: (1) a purchase and sales journal; (2) scale tickets, (3) ship- 
ping records, (4) brand records and (5) livestock purchase and sales in- 
voices, 

Respondent is suspended as a registrant under the Act for a period of 
35 days. 

In accordance with section 312 (b) of the Act (7 U.S.C. 213 (b) ), re- 
spondent is assessed a civil penalty of $5,000. 

The provisions of the Order will be effective immediately upon the fil- 
ing of this Decision with the Hearing Clerk, and respondent hereby 
waives his right to service of this Decision prior to its effective date. 


MISCELLANEOUS ORDERS ISSUED BY 
ADMINISTRATIVE LAW JUDGES 


SUPPLEMENTAL ORDERS 
(No. 21,809) 


In re GERALD JACOBSON. P&S Docket No. 5637. Order issued 
August 26, 1982, by Dorothea A. Baker, Administrative Law 
Judge. Respondent has demonstrated he is no longer in- 
solvent — suspension terminated. 


(No. 21,810) 


In re PALMER G. “Bub” HULINGS d/b/a OSAGE COUNTY LIVESTOCK 
AUCTION. P & S Docket No. 6012. Order issued August 26, 
1982, by John G. Liebert, Administrative Law Judge. Respondent 
has demonstrated he is no longer insolvent — suspension termi- 
nated. 


(No. 21,811) 


In re EVERETTHAMMOND. P&S Docket No. 5952. Order issued 
August 26, 1982, by William J. Weber, Administrative Law 
Judge. Respondent has demonstrated the deficit in his custodial 
account has been eliminated — suspension terminated. 
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REPARATION DECISIONS 
(No. 21,812) 


STEVEN P. RUSSELL II v. R. L. SCHMIDT, DVM, THE KANSAS CITy STOCK 
YARDS COMPANY OF MAINE, WILSON, FLYNN, LAWS—STANDISH 
COMPANY, ROBERT BRICKER, and MIAMI COUNTY LIVESTOCK 
COMPANY, INC. P & S Docket No. 5877. Decided August 10, 
1982. 


Misrepresentation—Damages—Reparation awarded 


Where respondent Miami County Livestock Co., Inc. willingly and actively assisted in and 
encourage the fraud in selling complainant 46 heifers which were subject to a prob- 
ability of infection, respondent Miami County is liable for damages as a result of 
such misrepresentation. The complaint against all other respondents are dismissed 
The cross claims of The Kansas Stock Yards Co. of Maine and Wilson, Flynn, 
Laws—Standish Co. are also dismissed 


John J. Casey, Presiding Officer. 
Keith Martin, Olathe, Kans., for complainant. 
Joe W. Coleman, Kansas City, Mo., for respondent Kansas City Stock Yards Co 
G. Steven Ruprecht, Kansas City, Mo., for respondent Wilson, Flynn, Laws—Standish 
Co. 
Edwin A. Lee, Paola, Kans., for respondent Bricker 
Respondent R. L. Schmidt, D.V.M., pro se 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seq.), begun by a complaint filed on 
October 20, 1979, naming as respondents R. L. Schmidt, DVM, The 
Kansas City Stock Yards Company of Maine, and Wilson, Flynn, 
Laws—Standish Company. The amount claimed was $4,870.23. 

Copies of the complaint, and of an investigation report prepared by 
the Packers and Stockyards Administration of this Department and 
filed in this proceeding pursuant to the Rules of Practice, were served on 
respondents Schmidt, Stockyards Company and Wilson, Flynn on or 
about June 5, 1980. A copy of the investigation report was served on 
complainant on June 6, 1980. 

Respondent Schmidt filed an answer and request for oral hearing on 
June 26, 1980. Respondent Stockyards Company filed an answer and a 
“crossclaim and/or third party petition” against Robert Bricker, Miami 
County Livestock Company, Inc., and C. R. Stacy, claiming $2,500.00, 
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and requesting an oral hearing, on June 25, 1980. Respondent Wilson, 
Flynn filed an answer and request for oral hearing on June 20, 1980. 

On June 26, 1980, complainant filed a request to amend the complaint 
to add as respondents Robert Bricker, Miami County Livestock Com- 
pany, Inc., and C. R. Stacy. The request recites, “The investigative re- 
port contains information of which we had no knowledge at the time we 
filed our claim and which we feel indicates a liability on the part of the 
above mentioned.” Complainant also requested to increase the amount 
of the claim by $1,084.81 “plus loss of gain on animals that survived but 
have not gained as they should.” 

Thereafter, the investigation was reopened and a supplemental inves- 
tigation report was prepared by the Packers and Stockyards Administra- 
tion. That report was served on complainant on September 15, 1980, on 
respondent Schmidt on September 15, 1980, on respondent Stockyards 
Company on September 16, 1980, and on respondent Wilson, Flynn on 
September 15, 1980. Copies of the complaint and request to amend the 
complaint, the investigation report, and the supplemental investigation 
report were sent to respondent Bricker on September 12, 1980. A dupli- 
cate receipt therefor dated November 21, 1980, was received. Copies of 
the same documents were served on respondent Miami County on Sep- 
tember 15, 1980. C. R. Stacy was never served in this proceeding, be- 
cause he died on September 28, 1980. Our jurisdiction to issue a repara- 
tion order is limited to stockyard owners, market agencies and dealers as 
defined in the Act, which would not include a decedent’s personal repre- 
sentative as such. See PACA Doc. No. 4705, 7 A.D. 14 (1948). 

Amended answers were received from respondent Schmidt on October 
14, 1980, from respondent Stockyards Company on October 10, 1980, 
and from respondent Wilson, Flynn on November 4, 1980, and April 6, 
1981. The amended answer received from respondent Wilson, Flynn on 
April 6, 1981, includes a crossclaim against respondents Bricker and 
Miami County. Respondents Bricker and Miami County filed answers on 
October 22, 1980. 

Each such document filed by any party was served on each other 
party. 

Certain respondents filed motions to dismiss. Respondent Wilson, 
Flynn filed a brief in support of its motion. The motions were denied by 
order issued by the presiding officer on May 13, 1981, correctly, we find, 
for reasons stated therein. 

On order of the presiding officer issued on application of respondents 
Stockyards Company and Wilson, Flynn, a deposition of Warren Arthur 
Godfrey, DVM, was taken on July 24, 1981 in Paola, Kansas. 

An oral hearing was held on September 15, 1981, in Kansas City, Mis- 
souri, before John J. Casey of the Office of the General Counsel of this 
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Department. Complainant was represented by Keith Martin, Esq. of 
Olathe, Kansas. Respondent Schmidt was represented by Roy A. Larson, 
Esq. of Kansas City, Missouri. Respondent Stockyards Company was 
represented by Joe W. Coleman, Esq. of Kansas City. Respondent Wil- 
son, Flynn was represented by G. Steven Ruprecht, Esq. of Kansas City. 
Respondents Bricker and Miami County were represented by Edwin A. 
Lee, Esq. of Paola, Kansas. The Godfrey deposition was made a part of 
the record. Respondents Schmidt and Bricker, and six witnesses, testi- 
fied. Four exhibits were received. Thereafter, briefs were filed by re- 
spondents Schmidt, Stockyards Company, and Wilson, Flynn. 


FINDINGS OF FACT 


1. Complainant at-all times material herein operated a farm near 
Paola, Kansas. 

2. Respondent R. L. Schmidt, DVM at all times material herein was 
engaged in business as a veterinarian inspecting livestock and certifying 
livestock for interstate shipment at the Kansas City Stockyards, Kansas 
City, Missouri, a posted stockyard subject to the Act, and thus was en- 
gaged in business as a market agency furnishing stockyard services. 

3. Respondent The Kansas City Stock Yards Company of Maine, a 
corporation, at all times material herein owned and operated the Kansas 
City Stockyards. 

4. Respondent Wilson, Flynn, Laws—Standish Company, a corpora- 
tion, at all times material herein was engaged in business as a market 
agency buying and selling livestock on commission, and as a dealer buy- 
ing and selling livestock for its own account, operating on the Kansas 
City Stockyards, and so registered with the Secretary under the Act. 

5. Respondent Robert Bricker at all times material herein was the 
president of respondent Miami County Livestock Company, Inc. and the 
vice-president of Lakeland Livestock, Inc., Lowry City, Missouri, not a 
party herein. 

6. Respondent Miami County Livestock Company, Inc., a corporation, 
at all times material herein was engaged in business as a market agency 
buying and selling livestock on commission and as a dealer buying and 
selling livestock for its own account, in commerce, operating on a posted 
stockyard of the same name at Paola, Kansas, and so registered with the 
Secretary under the Act. 

7. On September 19, 1979, approximately 250 cattle were consigned 
by C. R. Stacy to respondent Miami County for sale on commission, and 
were prohibited from being sold by the attending veterinarian on the 
basis of their health. Thereafter the ones which were visibly sick were 
penned separately from the others. 
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8. The next day, September 20, 1979, C. R. Stacy, with the willing 
and active assistance and encouragement of respondent Miami County 
by agents, transported about 215 not-visibly-sick animals from the same 
lot, and consigned some of them to Maxwell & Furnish Livestock Com- 
mission Company, and the rest to Kansas City Livestock Company, Inc., 
for sale on the Kansas City Stockyards. 

9. The same day, September 20, 1979, respondent Wilson, Flynn as 
agent for complainant purchased a total of 70 heifers, including 46 of 
the not-visibly-sick animals consigned by C. R. Stacy which had on the 
previous day been prohibited from being sold as stated above. 

10. Complainant’s initial complaint was filed within 90 days of ac- 
crual of the cause of action alleged therein against respondents Schmidt, 
Stockyards Company, and Wilson, Flynn. Complainant’s amendment to 
the complaint was filed within 90 days of accrual of the cause of action 
alleged therein, and in the initial complaint as incorporated therein, 
against respondents Bricker and Miami County. The crossclaim of re- 
spondent Stockyards Company was filed within 90 days of accrual of the 
cause of action alleged therein against respondents Bricker and Miami 
County. The crossclaim of respondent Wilson, Flynn was not so filed. 


CONCLUSIONS 


At the opening of the hearing complainant moved to make a part of 


the record the Godfrey deposition, there was no objection, and the mo- 
tion was granted. Complainant then rested his case. Each respondent 
then moved for dismissal for lack of a prima facie case. Those motions 
were taken under advisement for ruling at the time of issuance of this 
decision. 

Investigation report exhibit 6 consists of copies of invoices, cancelled 
checks, and health papers showing that on Thursday, September 13, 
1979, C. R. Stacy bought 31 heifers and 173 steers. Of the heifers, 30 
weighed 13,740 pounds, an average of 458 pounds. The weight of the 
other is not shown. The animals were bought in Arkansas and trans- 
ported to the Stacy property at Fort Scott, Kansas. 

Investigation report exhibit 7 is a copy of a memorandum of an inter- 
view of Mr. Stacy showing that on September 13 he bought 205 head of 
cattle in Arkansas which, on arrival at his Fort Scott property, were 
stale and sick. Thirty died. When they died was not specified. 

The memorandum shows that on Monday, September 17, Mr. Stacy 
contacted respondent Bricker at respondent Miami County and in- 
formed him “that he had approximately 250 head of cattle that he 
wanted to sell through the auction,” and, the same day, he and another 
“hauled Mr. Stacy’s cattle over to Miami County Livestock Co. in Paola, 
Kansas.” Whether the cattle hauled to the Miami County auction in- 
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cluded any of the cattle purchased in Arkansas which were stale and 
sick, or consisted entirely of others, was not specified. More heifers left 
the Stacy property than were purchased in Arkansas, according to inves- 
tigation report exhibits 6 and 15. 

Investigation report exhibit 10 is an affidavit of John T. Gangel, 
DVM, the attending veterinarian at the Miami County auction, showing 
that, on Wednesday, September 19, after all the cattle had been sorted 
and the sale had begun: 


I determined that certain pens held sick cattle * * * *I 
tried to separate the sick animals in the pens. I went back 
and checked the animals in the other pens but there was 
just too many sick animals. I decided to pull the ticket and 
no sale all the pens belonging to C. R. Stacy. 


The deposition of Dr. Godfrey, partner of Dr. Gangel, shows that, the 
evening of the sale, at Dr. Gangel’s request he looked at the cattle which 
Dr. Gangel had prohibited from being sold, and (Deposition Tr. 40) 
“probably 25 per cent of them were showing some degree of symptoms.” 
Also (Deposition Tr. 52-3): 


Q. (by Mr. Lee) Do you know how many pens, Doctor, 
were showing any sickness at the Miami County sale barn? 


A. They all were. We considered initially, when we seen 
one group of them had sick ones in it, about the possibility 
of letting part of them sell that day, but all the pens 
showed some sick calves, so we no saled the whole works. 


NX TR ER 


Q. Didn’t Dr. Gangel, at one time, authorize the sale of 
everything except 19 cattle out there? 


A. Initially, and then we got to looking at them after they 
had settled down a little bit, and then they were showing 
up in all of them, so we no saled the whole works. 


Obviously, not-visibly-sick animals were prohibited from being sold as 
well as visibly sick ones, on the basis that the not-visibly-sick ones, com- 
ing from the same place and in the same pen with visibly sick ones, prob- 
ably had been subjected to the same stress and consequent impairment 
of resistance to infection as the visibly sick ones, certainly had been ex- 
posed to the infection carried by the visibly sick ones, and probably were 
incubating that infection. However, Dr. Godfrey testified (Deposition 
Tr. 60 et seq.), they did not order them quarantined. 
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The memorandum (investigation report exhibit 7) includes the follow- 
ing: 


Mr. Stacy was contacted by Bob Bricker on September 20, 
1979, and was told that his cattle were “no sale” at the auc- 
tion. The veterinarian would not let the cattle be sold. Mr. 
Stacy said that Bob Bricker was very upset. Bricker told 
Stacy that he had better get rid of the cattle right away be- 
cause they were going to die and he did not want them 
there. 


Mr. Stacy said that Bob Bricker suggested that the cattle 
should be taken to Kansas City Stockyards and put 
through the auction up there. Mr. Stacy told Bricker that 
he would be right over. When Stacy arrived at the Miami 
County Livestock Co., three truckloads of his cattle were 
already on the way to Kansas City Stockyards. Stacy and 
Bricker loaded the remaining cattle onto their trailers with 
the exception of about 25 head. All of Stacy’s cattle, with 
the exception of the 25 head left behind at Miami County 
Sale Barn, were hauled to Kansas City Stockyards and sold 
through the auction of September 20, 1979. Mr. Stacy said 
that he did not contact any commission firms in Kansas 
City to sell his cattle. That had already been taken care of 
when he reached the Miami County Livestock Co. sale 
barn. 


Investigation report exhibit 9 is an affidavit of respondent Bricker 
which includes the following: 


After the [September 19] sale was over, I tried to contact 
C. R. Stacy to inform him about his cattle not being al- 
lowed to go through the sale. I tried several times that 
night and finally contacted Stacy Thursday morning, Sep- 
tember 20, 1979. The cattle of Stacy’s were penned back in 
pens with access to hay and water. 


I told Stacy that Dr. Gangel had quarantined his cattle. 
Stacy wanted to know what was wrong with the cattle. I 
told him that some of them were running a temperature 
and that he should call Dr. Gangel and talk to him. I told 
him that he should come and pick up his cattle. Stacy 
asked if I could help arrange trucking for his animals. 
Somebody, I don’t remember who, but someone from 
Miami County Livestock Co., Inc., contacted Curtis Slyter 
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of Paolo, Kansas, to pick up some of the cattle. Stacy and 
Slyter arrived at the sale barn about 10 o’clock Thursday 
morning, September 20, 1979. 


We sorted out about 200 to 210 head of cattle to Stacy’s 
goose neck trailer, Slyter’s 2 trucks, and my truck with a 
goose neck trailer. We took these cattle to the Stockyards 
in Kansas City, Missouri. Stacy asked me who he should 
consign the cattle to. I told him Kansas City Livestock Co. 
and Maxwell and Furnish Co. in Kansas City, Missouri. I 
believe Stacy consigned [to] Kansas City Livestock Co. and 
Maxwell and Furnish Co. 


Investigation report exhibit 15 consists of copies of “yard in” tickets of 
respondent Stockyards Company showing that on September 20 Mr. 
Stacy consigned livestock including 34 heifers to Maxwell & Furnish and 
23 heifers to Kansas City Livestock Company. 

Investigation report exhibit 16 consists in part of copies of invoices 
showing that Maxwell & Furnish sold 24 heifers weighing a total of 
10,090 pounds, an average of 420 pounds, at $87.20 per cwt., and Kan- 
sas City Livestock Co. sold 22 heifers weighing a total of 9,065 pounds, 
an average of 412 pounds, at $87.50 per cwt., on September 20, 1979. 
The heifers were sold for Mr. Stacy to respondent Wilson, Flynn. 

With the initial complaint, complainant filed what appears to be a 
copy of an invoice showing that respondent Wilson, Flynn bought ani- 
mals including 24 heifers from Maxwell & Furnish weighing 10,090 
pounds at $87.20 per cwt., and 22 heifers from Kansas City Livestock 
Company weighing 9,065 pounds at $87.50 per cwt., plus 24 others from 
other sellers, for a total of 70, on September 20, 1979, for complainant. 

Investigation report exhibit 4 is an affidavit of complainant which in- 
cludes the following: on September 20, 1979 respondent Wilson, Flynn 
bought 70 heifers for complainant which were delivered that evening. 
“At the time of unloading the cattle appeared to be alright.” On Septem- 
ber 22, one got sick. On September 23, 15 more got sick. On September 
25, 43 were sick and one was dead. We can understand complainant’s 
suspicion that the animals which got sick were animals which had been 
consigned by Mr. Stacy, but the record does not contain sufficient evi- 
dence of this. Complainant’s affidavit also includes the following: 


On 9/24/79 I called Martin Mang [part owner of respond- 
ent Wilson, Flynn] to have him check on the origin of the 
cattle due to the unusual amount of sickness. I told Mang 
that I had heard that these particular heifers might have 
gone through the sale at Miami County Sale Barn in Paola, 
Kansas. 
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Martin Mang contacted me at a later date and [said] that 
these animals had been at Miami County. Dr. John Gangel 
(DVM) had “no saled” around 250 head on September 19, 
1979 at Miami County Sale Barn. 


Investigation report exhibit 5 is an affidavit of Martin Mang which in- 
cludes the following: 


On September 20, 1979, J.C. Ragland, an employee of 
Wilson, Flynn, Laws-Standish, bought 70 heifers for Mr. 
Steve Russell through the sale at the Kansas City Stock- 
yards. I checked the 70 head of cattle about an hour after 
they were purchased. At that time, they appeared to be 
healthy animals. I put the animals in our hay pens at the 
yards till they were shipped out that evening. 


In view of the above, we conclude that, when the complainant rested 
his case, the record showed, prima facie and subject to rebuttal, that, on 
September 19, not-visibly-sick heifers were found by the attending vet- 
erinarian at the Miami County auction to be subject to a probability of 
infection; the attending veterinarian prohibited their sale on the basis of 
the probability of infection; the next day, with the willing and active as- 
sistance and encouragement of respondent Miami County through 
agents, they were transported to the Kansas City Stockyards and con- 
signed for sale; and 46 were sold to the complainant through interme- 
diaries. 

While it is not specified, the implication is clear that the seller did not 
make any effort, directly or indirectly, to disclose to complainant that 
the 46 heifers in question were subject to a probability of infection, or 
that they had been prohibited from being sold on the previous day on the 
basis of a probability of infection. 

The following is found in 3 Restatement of Torts 2d: 


§551. Liability for Nondisclosure 


(1) One who fails to disclose to another a fact that he 
knows may justifiably induce the other to act or refrain 
from acting in a business transaction is subject to the same 
liability to the other as though he had represented the non- 
existence of the matter that he has failed to disclose, if, but 
only if, he is under a duty to the other to exercise reason- 
able care to disclose the matter in question. 


(2) One party to a business transaction is under a duty to 
exercise reasonable care to disclose to the other before the 
transaction is consummated, 
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(e) facts basic to the transaction, if he knows that the 
other is about to enter into it under a mistake as to them, 
and that the other, because of * * * the customs of the 
trade * * *, would reasonably expect a disclosure of those 
facts. 


The Restatement also shows the following at pages 124-5 in the com- 
ments to the preceding: 


1. The continuing development of modern business ethics 
has * * * limited to some extent [the] privilege to take ad- 
vantage of ignorance. There are situations in which the de- 
fendant not only knows that his bargaining adversary is 
acting under a mistake basic to the transaction, but also 
knows that the adversary, by reason of * * * the customs 


of the trade * * *,is reasonably relying upon a disclosure 
of the unrevealed fact if it exists. In this type of case good 
faith and fair dealing may require a disclosure. 


It is extremely difficult to be specific as the factors that 
give rise to this known, and reasonable, expectation of dis- 
closure. In general, the cases in which the rule stated in 
Clause (e) has been applied have been those in which the 
advantage taken of the plaintiff's ignorance is so shocking 
to the ethical sense of the community, and is so extreme 
and unfair, as to amount to a form of swindling, in which 
the plaintiff is led by appearances into a bargain that is a 
trap, of whose essence and substance he is unaware. In 
such a case, even in a tort action for deceit, the plaintiff is 
entitled to be compensated for the loss that he has sus- 
tained. Thus a seller who knows that his cattle are infected 
with tick fever or contagious abortion is not free to unload 
them on the buyer and take his money, when he knows 
that the buyer is unaware of the fact, could not easily dis- 
cover it, would not dream of entering into the bargain if he 
knew and is relying upon the seller’s good faith and com- 
mon honesty to disclose any such fact if it is true. 


There are indications, also, that with changing ethical atti- 
tudes in many fields of modern business, the concept of 
facts basic to the transaction may be expanding and the 
duty to use reasonable care to disclose the facts may be in- 
creasing somewhat. This Subsection is not intended to im- 
pede that development. 
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See also Tort—Fraudulent Misrepresentation—Nondisclosure, 29 So. 
Calif. L.R. 378 (1956); Fraud—Concealment and Non-Disclosure, 15 
Tx.L.R. 1, esp. 33 et seq. (1936); 1 Harper and James, The Law of Torts 
§7.14, pp. 586 et seq., esp. pg. 590; Prosser on Torts, 4th ed., §106, pp. 
694 et seq., esp. pp. 697-8; 12 Williston on Contracts, 3d ed., §1497, pp. 
377 et seq., esp. pg. 380 which includes the following: 


The courts have stated the doctrine, “if a fact known by 
one party and not the other is so vital that if the mistake 
were mutual the contract would be voidable and the party 
knowing the fact also knows that the other does not know 
it, non-disclosure is not privileged and is fraudulent.” 


See also Lingsch v. Savage, 213 Cal. App. 2d 729, 29 Cal. Rptr. 201, 8 
ALR 3d 537 (1963) and Anno. Broker—Property Defects—Fraud, 8 ALR 
3d 550 et seq., esp. §4, pp. 559-60. In Barton v. Dowis, 285 S.W. 988, 51 
ALR 494 (Mo., 1926) the following dictum appears: “If the seller knows, 
or has reason to know the animal he sells is afflicted with a disease not 
known to the purchaser, and not discernible on inspection, he is guilty of 
fraud.” See also Griffith v. Byers Construction Co. of Kansas, Inc., 510 
P. 2d 198 (Kan., 1973). 

We take official notice that the “custom of the trade” in the livestock 
marketing business would call for disclosure that the animals of Mr. 
Stacy which were shipped from the Miami County auction to the Kansas 
City Stockyards were subject to a probability of infection. Thus the re- 
sult is the same as if there had been a direct misrepresentation that the 
animals were not subject to a probability of infection, under the author- 
ities cited and quoted above. 

Thus the record, as it stood at the time complainant rested his case and 
respondents moved for dismissal, showed, prima facie and subject to re- 
buttal, that complainant was defrauded in the sale of the 46 heifers in 
question and that respondent Miami County through agents willingly 
and actively assisted in and encouraged the fraud. This action of re- 
spondent Miami County would be an unjust practice under section 
307(a) of the Act (7 U.S.C. 208(a) ). 4 Restatement of Torts 2d §876. On 
that basis, that respondent’s motion to dismiss should not be granted as 
to 1t. 

The record as it stood at that time did not establish that respondent 
Bricker as an individual was within any of the definitions in the Act of 
“stockyard owner,” “market agency,” and “dealer.” His motion to dismiss 
must be granted, and the complaint must be dismissed for lack of juris- 
diction, as to him, on that basis. 

Obviously the action of respondent Miami County operated to conceal 
its participation in the fraud until such time as complainant received the 
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investigation report herein on June 6, 1980. Complainant’s amendment 
to the complaint adding that respondent having been received within 90 
days after that, the complaint was timely as to that respondent notwith- 
standing that it was filed more than 90 days after the transaction in dis- 
pute. See Glus v. Brooklyn Eastern Terminal, 359 U.S. 231 and Perlin 
Packing Co. v. Harold Shannon & Co., 23 A.D. 453 (1964). 

Respondents Miami County and Bricker called as a witness Charles 
Curtis Slyter, who hauled most of Mr. Stacy’s cattle to Kansas City on 
September 20, 1979. Respondent Bricker also testified on their behalf. 

On direct examination Mr. Bricker testified (Tr. 184 et seq): 


Q. When you called [after the sale on September 
19]—when did you finally get a hold of Stacy? 


A. Well, it would have been the next day, probably after 
7:30 or 8 o'clock in the morning. He had been in a wheat 
field all night. 


Q. What did you indicate to him at that time? 


A. I told him that we were unable to sell his cattle; that 
the veterinarian had no saled them and we could not sell 
them. 


x«w*wkkK x 


Q. Did you have any subsequent conversation besides 
that with Stacy? 


A. Yov mean did I call him again? 


Q. Afterwards yes, did you have any other—was there 
any other conversation besides what you related at that 
time? 


A. I cannot remember for sure but I think he did ask me 
where there would be a place, a sale either that day or the 
next day, I can’t remember for sure. It was quite a while 


back. 
Q. Well did Stacy eventually come to your sale barn? 


A. He came up there and I can’t tell you exactly what 
time he arrived. I would say he got there somewhere 
around—I probably got there around 10 or 10:30 and he 
came shortly afterwards. 


Q. Do you know how the arrangements were made to get 
Stacy’s cattle to Kansas City? 
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A. No sir, only that—that he had made some arrange- 
ments for some trucks and there were enough cattle there 
to load—he has a trailer and I have a trailer and then there 
was enough cattle there to load both of those trailers. 


Mr. Slyter testified (Tr. 157, 163) that he did not remember who con- 
tacted him about getting his equipment to the Miami County auction to 
haul Mr. Stacy’s cattle, but it was not Mr. Bricker. He also testified (Tr. 
157, 162) that he arrived at the Miami County auction at 9:30 or 10 
o'clock that morning and Mr. Bricker was not there at the time. 

On cross examination Mr. Bricker testified (Tr. 197) that when he ar- 


rived at the auction Mr. Slyter’s trucks were already gone. He also testi- 
fied (Tr. 201-2): 


Q. And you're the one who told him [Stacy] about these 
commission companies where he could sell them, aren’t 
you? 


A. Ican’t recollect for sure, but I think maybe he did ask 
me what firms to consign them to; and [as] has been stated 
earlier today, those were the firms that were selling at the 
time that, you know... 


Q. Ona Thursday? 
A. Yessir. 


Q. And so you told him, you suggested those commission 
companies to him? 


A. Yessir. 


It is undisputed that the Stacy cattle, on Thursday morning, Septem- 
ber 20, were hauled in Mr. Slyter’s “floor trailer” which made two trips, 
Mr. Slyter’s “goose neck” trailer which made one trip, and Mr. Stacy’s 
and Mr. Bricker’s “goose neck” trailers, each of which made one trip. The 
“yard in” tickets of the Kansas City Stockyards (investigation report ex- 
hibit 15) show that the cattle arrived as follows: 


Time Trucker 


12:00 Slyter 
12:30 Slyter 
12:30 Slyter 
1:50 Bricker 
1:50 f Stacy 
2:00 Slyter 
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The evidence of respondents Bricker and Miami County does not re- 
fute the statements in Mr. Bricker’s affidavit (investigation report ex- 
hibit 9) that someone from respondent Miami County contacted Mr. 
Slyter to haul some of the cattle and that Mr. Bricker suggested the 
market agencies to which Mr. Stacy consigned the cattle. Thus the rec- 
ord establishes that respondent Miami County through agents willingly 
and actively assisted in and encouraged the fraud on complainant in the 
sale of 46 of the heifers. 

The measure of damages in a sale by misrepresentation is the differ- 
ence between the market value of the goods at the time and place of ac- 
ceptance and the value they would have had if they had been as repre- 
sented. 37 Am Jur 2d Fraud and Deceit §342; Neugebauer v. Ryken and 
Ryken, 32 A.D. 636 (1978), aff'd. Neugebauer v. Ryken, U.S.D.C., D. So. 
Dak., S.D., 1975, 34 A.D. 1712. We take official notice that, if there had 
been full disclosure that the 46 animals in question were subject to a 
probability of infection, when they were not visibly sick, they would 
have sold for $10.00 per cwt. less than they did. As previously stated, in- 
vestigation report exhibit 16 and the attachment to the initial complaint 
show that the 24 animals sold by Maxwell and Furnish weighed 10,090 
pounds and the 22 animals sold by Kansas City Livestock Company 
weighed 9,065 pounds. The total weight of the 46 animals is thus 19,155 
pounds. At $10.00 per cwt., the difference in price would be $1,915.50. 
“Damages are not rendered uncertain because they cannot be calculated 
with absolute exactness. It is sufficient if a reasonable basis of computa- 
tion is afforded, although the result be only approximate.” Eastman Co. 
v. Southern Photo Co., 273 US 359, 379. We cannot consider the evi- 
dence about complainant’s expenses for treatment of the animals which 
got sick on his farm because, as previously stated, the record does not 
contain sufficient evidence to establish that those animals were animals 
which had been consigned by Mr. Stacy. 

So far as the record shows, respondents Schmidt, Stockyards Com- 
pany and Wilson, Flynn had no part in the deception that was practiced, 
and no way of knowing about it or preventing it since the 46 animals in 
question were not visibly sick. There is no fraud or breach of duty on the 
part of any of these respondents established by the record in this pro- 
ceeding. Accordingly, the complaint will be dismissed as to them. 

Respondent Stockyards Company has not, in its brief or otherwise, 
cited any authority in support of its position that respondents Bricker 
and Miami County should pay it $2,500.00 on its cross claim. According- 
ly, that cross claim will be dismissed. If respondent Stockyards Com- 
pany cites any such authority in a petition for reconsideration, such 
authority will be considered after opportunity for response. 
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The cross claim of respondent Wilson, Flynn, was filed on April 6, 
1981. That party received a copy of the investigation report on or about 
June 5, 1980. Thus that cross claim is barred by the 90-day limitation 
provision in the Act. 

On the jurisdiction to issue this order, see Neugebauer v. Ryken, Civ. 
74-4018, U.S.D.C., D. So. Dak., So. Div., 1975, 34 A.D. 1712, and Mid- 
South Order Buyers, Inc. v. Platte Valley Livestock, Inc., 315 N.W. 2d 
229, 41 A.D. 48 (Neb., 1982). See also Civil Actions T-4836, T-4837, 
and T-5005, U.S.D.C., D. Kan., 1972, aff’d., with modification as to at- 
torneys’ fees, Hays Livestk. Com n. Co., Inc. v. Maly Livestk. Com n. Co., 
Inc. , 498 F.2d 925, 33 A.D. 1122 (10 Cir., 1974). 

This decision and order is the same as a decision and order issued by 
the Secretary of Agriculture, being issued pursuant to delegated author- 
ity, 7 CFR §2.35, 42 F.R. 4395, as authorized by Act of April 4, 1940, 54 
Stat. 81, 7 U.S.C. 450c-450g. See also Reorganization Plan No. 2 of 
1953 (5 U.S.C., 1976 ed., appendix page 764). It constitutes “an order for 
the payment of money” within the meaning of section 309 (f) of the Act 
(7 U.S.C. 210 (f) ). 

Under that section if respondent Miami County Livestock Company, 
Inc. does not comply with this order within the time limit in this order, 
complainant Steven P. Russell II may within one year of the date of this 
order file in the district court of the United States for the district in 
which he resides or in which is located the principal place of business of 
respondent Miami County Livestock Company, Inc., or in any state court 
having general jurisdiction of the parties, a petition setting forth briefly 
the causes for which he claims damages and this order in the premises. 
That section further provides that such suit in the district court shall 
proceed in all respects like other civil suits for damages except that the 
findings and orders herein shall be prima facie evidence of the facts 
herein stated, and the petitioner shall not be liable for costs in the dis- 
trict court nor for costs at any subsequent stage of the proceedings un- 
less they accrue upon his appeal. That section further provides that, if 
the petitioner finally prevails, he shall be allowed a reasonable at- 
torney’s fee to be taxed and collected as a part of the costs of the suit. 

It is requested that copies of all pleadings filed by any party in any 
such suit be filed with the Hearing Clerk, USDA, Washington, D.C. 
20250, for inclusion in the file on this reparation proceeding. It is fur- 
ther requested that if the construction of the Act, or the jurisdiction to 
issue this order, becomes an issue in any such suit, prompt notice of such 
fact be given to the Office of the General Counsel, USDA, Washington, 
D.C. 20250. 

On a petition to reopen a hearing, to rehear or reargue a proceeding, or 
to reconsider an order, see Rule 17 of the Rules of Practice, 9 CFR 
§202.117, 43 F.R. 30517, July 14, 1978. 
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On a respondent’s right to judicial review of such an order, see Maly 
Livestock Commission v. Hardin et al., 446 F.2d 4, 30 A.D. 1063 (8 Cir., 
1971). On a complainant’s right to judicial review of such an order, see 5 
U.S.C. 702-3 and United States v. ICC, 337 U.S. 426. 


ORDER 


Within 30 days of the date of this order, respondent Miami County 
Livestock Company, Inc. shall pay to complainant Steven P. Russell II 
the sum of $1,915.50 plus interest thereon at the rate of 13 per cent per 
annum from November 1, 1979 until paid. 

The complaint is hereby dismissed as to respondents R. L. Schmidt, 
DVM, The Kansas City Stock Yards Company of Maine, Wilson, Flynn, 
Laws—Standish Company, and Robert Bricker. 

The cross claims of The Kansas City Stock Yards Company of Maine 
and Wilson, Flynn, Laws—Standish Company are hereby dismissed. 

Copies hereof shall be served on the parties. 


(No. 21,813) 


JOSEPH E. FURR v. RONALD WARD and WESTWIND CATTLE COMPANY. 
P &S Docket No. 5643. Order issued August 2, 1982. 


Acceptance, failure to communicate rejection—Resale proceeds considered 
reasonable market value—Complaint dismissed 


Where respondent is deemed to have accepted the cattle by reselling them, respondent is 
liable to complainant the reasonable market value thereof. However, in the absence 
of other evidence, the net amount realized on their resale is considered the reason- 
able market value at the time of acceptance. Therefore, the complaint must be dis- 
missed. 


John J. Casey, Presiding Officer. 


Beverly C. “John” Read, Lexington, Va., for complainant. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seq.), begun by a complaint filed on 
August 7, 1978, alleging in substance failure to pay in full for livestock 
“shipped.” The amount claimed was $11,012.38. 
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Copies of the complaint, and of an investigation report prepared by 
the Packers and Stockyards Administration of the Department and filed 
in this proceeding pursuant to the Rules of Practice, were served on re- 
spondents on February 3, 1979. A copy of the investigation report was 
served on complainant on February 5, 1979. Respondents filed an an- 
swer, with an affidavit of respondent Ward dated February 14, 1979. 
The answer and affidavit were promptly served on complainant. 

Since no party filed a timely request for oral hearing, a written hear- 
ing was held. Under that procedure, complainant filed affidavits of him- 
self and of Deborah Sue Berry which were served on respondents; noth- 
ing was received from respondents. No written argument or brief, pro- 
posed findings of fact, conclusions, or orders were received although the 
parties were served with notice of an opportunity to file them. 

Complainant alleged in the complaint that on June 7, 1978, he 
shipped to respondents 86 head of cattle “valued at $20,876.57,” and on 
June 23, 1978, he received from respondents $9,864.19. Complainant 
claimed the difference, $11,012.38. Respondents in the answer did not 
dispute whether the cattle in question were shipped to them. However, 
they alleged that, before the cattle were shipped, respondent Ward told 
complainant not to ship them, and told him that, if he did ship them, 
they would be sold probably at a loss. 

Investigation report exhibit 5 is an affidavit of complainant showing 


the sale to respondents of 86 head of cattle for $20,876.57 and receipt in 
payment of $9,864.19, or $11,012.38 less than that. The affidavit also 
includes the following: “Any cattle shipped that were not ordered we had 
his consent before loading.” 

The affidavit of respondent Ward which was filed with the answer in- 
cludes the following: 


In March of 1978 I started buying feeder cattle from 
Joseph E. Furr of Joseph E. Furr Livestock in Staunton, 
Virginia. Until June of 1978 I experienced no problems in 
dealing with Joseph E. Furr but on or about June 7, 1978 
Furr stated in a phone conversation with me that he was 
shipping me three truck loads of cattle. I told him not to 
ship the cattle and told him he would not be able to sell 
them at a profit. Joseph Furr definitely did not have any 
consent to ship these cattle and I emphasized in my tele- 
phone conversation with him that under no circumstances 
was he to ship those cattle and he understood that if he did 
they would be sold probably at a loss. 


xwekkkk xk 
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The cattle in question shipped by Mr. Furr against my 
directions did in fact sell at a loss; the loss of $11,012.38 
which I related to Mr. Furr was a legitimate loss caused by 
his having shipped the cattle. 


Complainant’s affidavit filed under the written hearing procedure in- 
cludes the following: 


5. That on June 7, 1978, I sold to Ronald Ward eighty-six 
head of cattle for $20,876.57 * * * * 


6. That at no time did Ronald Ward tell me not to ship any 
of the cattle identified on the invoices described in Para- 
graph 5, nor did said Ronald Ward advise me at any time 
that he would not be able to sell any or all these cattle at a 
profit; and furthermore, that Ronald Ward, in a telephone 
conversation with me, gave his consent for me to ship all of 
these cattle to him. 


It is undisputed that the cattle in question were shipped from com- 
plainant to respondents. However, the evidence is in direct conflict and 
irreconcilable as to whether respondents ordered them or agreed to buy 
them. 

It is undisputed that respondents, upon receiving the cattle, did not 
communicate a notice of rejection but resold them. So far as the record 
shows, what respondents remitted to complainant was the net proceeds 
of their resale. 

Exercise of dominion and control over animals received without hav- 
ing been ordered, such as reselling them, amounts to acceptance, and 
renders the recipient liable in quasi contract for the reasonable market 
value thereof at the time of acceptance. However, in the absence of other 
evidence the net amount realized on their resale will be considered as the 
reasonable market value at the time of acceptance. Vance v. Reed, 38 
A.D. 418 (1979) and cases cited therein at page 423. 

We cannot find sufficient basis for an order to pay reparation to be es- 
tablished by a preponderance of the evidence. See James S. Kent, 38 
A.D. 1199 (1979) and cases cited therein at page 1204. 

This order is the same as an order issued by the Secretary of Agricul- 
ture, being issued pursuant to delegated authority, 7 CFR §2.35, 42 FR 
4395, as authorized by Act of April 4, 1940, 54 Stat. 81, 7 U.S.C. 
450c-450g. See also Reorganization Plan Number 2 of 1953 (5 U.S.C., 
1976 ed., appendix page 764). 

On a petition to reopen a hearing, to rehear or reargue a proceeding, or 
to reconsider an order, see Rule 17 of the Rules of Practice, 9 CFR 
§202.117, 43 FR 30517, July 14, 1978. 
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On a complainant’s right to judicial review of such an order, see 5 
U.S.C. 702-3 and United States v. ICC, 337 US 426. 

The complaint is hereby dismissed. 

Copies hereof shall be served on the parties. 
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DISCIPLINARY DECISIONS 
(No. 21,814) 


In re C. SALADINO & SON. PACA Docket No. 2-6001. Decided July 
6, 1982. 


Failure to make full payment promptly—Revocation of license—Default 


Respondent’s failure to make full payment promptly with respect to 26 transactions consti- 
tutes willful, repeated and flagrant violations of the Act for which respondent’s li- 
cense is revoked. 


Diane Langton, for complainant. 


Decision by John G. Liebert, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) hereinafter 
referred to as the “Act”, instituted by a Complaint filed on April 19, 
1982, by the Director, Fruit and Vegetable Division, Agricultural Mar- 
keting Service, United States Department of Agriculture. It is alleged in 
the Complaint that during the period April 1981 through July 1981, re- 
spondent purchased and accepted, in interstate and foreign commerce, 
from 5 sellers, 26 lots of fruit and vegetables, all being perishable agri- 
cultural commodities, but failed to make full payment promptly of the 
agreed purchase prices or balances thereof in the total amount of 
$157,575.35. 

A copy of the Complaint was served upon respondent on April 22, 
1982, which complaint has not been answered. The time for filing an an- 
swer having run, and upon the motion of the complainant for the is- 
suance of a default order, the following Decision and Order is issued 
without further investigation or hearing pursuant to section 1.139 of the 
Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. Respondent, C. Saladino & Son, is a partnership of Frances Sala- 
dino and Joe Saladino, whose address is 2737 Beach Street, Tampa, 
Florida 33605. 

2. Pursuant to the licensing provisions of the Act, license number 
750608 was issued to respondent on October 23, 1974, was renewed an- 
nually, and next is subject to renewal on or before October 23, 1982. On 
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January 18, 1982, a reparation order was issued against respondent. 
Due to non-payment of this order, respondent’s license was automat- 
ically suspended on February 23, 1982. 

3. As more fully set forth in paragraph 5 of the complaint, during the 
period of April 1981 through July 1981, respondent purchased and ac- 
cepted in interstate and foreign commerce from 5 sellers, 26 lots of fruit 
and vegetables, all being perishable agricultural commodities, but failed 
to make full payment promptly of the agreed purchase prices, or bal- 
ances thereof, in the total amount of $157,575.35. 


CONCLUSIONS 


Respondent’s failure to make full payment promptly with respect to 
the 26 transactions set forth in Finding of Fact No. 3, above, constitutes 
willful, repeated and flagrant violations of Section 2 of the Act (7 U.S.C. 
499b), for which the Order below is issued. 


ORDER 


Respondent’s license is revoked. 

This Order shall take effect on the eleventh day after this Decision be- 
comes final. 

Pursuant to the Rules of Practice governing procedures under the Act, 


this Decision will become final without further proceedings thirty-five 
days after service hereof, unless appealed to the Secretary by a party to 
the proceeding within thirty days after service as provided in sections 
1.139 and 1.145 of the Rules of Practice (7 CFR 1.139 and 1.145). 

Copies hereof shall be served upon the parties. [The Decision and 
Order became final on August 13, 1982.—Kd.] 


(No. 21,815) 


In re FARM FRESH PRODUCE Co. PACA Docket No. 2-6000. Decided 
July 8, 1982. 


Failure to make full payment promptly—Revocation of license—Default 
Respondent’s failures to make full payment promptly with respect to 224 transactions con- 
stitutes willful, flagrant and repeated violations of the Act for which respondent’s 


license is revoked. 


Edward M. Silverstein, for complainant. 


Decision by Victor W. Palmer, Administrative Law Judge. 
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DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§499a et seq.), hereinaf- 
ter referred to as the “Act,” instituted by a complaint filed on April 16, 
1982, by the Director, Fruit and Vegetable Division, Agricultural Mar- 
keting Service, United States Department of Agriculture. It is alleged in 
the complaint that during the period August 1980 through September 
1981 Respondent purchased and accepted in interstate commerce, from 
22 sellers, 224 lots of perishable agricultural commodities, but failed to 
make full payment promptly of the agreed purchase prices in an amount 
totalling $221,808.00. 

A copy of the complaint was served upon Respondent, which failed to 
file an answer thereto. That time for filing an answer having run, and 
upon motion of the Complainant for issuance of a decision, the following 
Decision and Order is issued without further investigation or hearing 
pursuant to section 1.139 of the Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. Respondent, Farm Fresh Produce Co., is a New Jersey corporation, 
whose address is 2751, Paterson, New Jersey 07509. 

2. Pursuant to the licensing provisions of the Act, license number 
780588 was issued to Respondent on January 23, 1978. This license was 
renewed annually, and is next subject to renewal on or before January 
23, 1983. 

3. Asis more fully set forth in paragraph 5 of the complaint, Respond- 
ent, during the period August 1980 through September 1981, pur- 
chased, received and accepted 224 lots of perishable agricultural com- 
modities from 22 sellers in interstate commerce, but failed to make full 
payment promptly of the agreed purchase prices, or balances thereof, in 
the total amount of $221,808.00. 


CONCLUSIONS 


Respondent’s failures to make full payment promptly with respect to 
the transactions set forth in finding of fact number 3 above constitute 
willful, flagrant and repeated violations of section 2 of the Act (7 U.S.C. 
§499b), for which the Order below is issued. 


ORDER 


Respondent’s license is revoked. 
This Order shall take effect on the 11th day after this Decision be- 
comes final. 
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Pursuant to the Rules of Practice governing procedures under the Act, 
this Decision will become final without further proceedings 35 days af- 
ter service unless appealed to the Secretary by a party to the proceeding 
within 30 days after service, as provided in sections 1.145 of the Rules of 
Practice (7 CFR 1.145). 

Copies of this order shall be served upon the parties. 


(No. 21,816) 


In re KELVIN S. NG, d/b/a KIN YIP COMPANY. PACA Docket No. 
2-6002. Decided August 14, 1982. 


Failure to make full payment promptly—Revocation of license—Default 


Respondent’s failure to make full payment promptly with respect to 63 transactions consti- 
tutes willful, repeated and flagrant violations of the Act for which respondent’s li- 
cense is revoked 


Edward M. Silverstein, for complainant. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.; hereinafter 
referred to as the “PACA”), instituted by a complaint filed on April 20, 
1982, by the Director, Fruit and Vegetable Division, Agricultural Mar- 
keting Service, United States Department of Agriculture. It is alleged in 
the complaint that, during the period January 1981 through April 1981, 
respondent purchased and accepted, in interstate or foreign commerce, 
from 72 sellers, 63 lots of fruits and vegetables, all being perishable agri- 
cultural commodities, but failed to make full payment promptly of the 
agreed purchase prices or balances thereof in the total amount of 
$961,741.90. A copy of the complaint was served on respondent but re- 
spondent failed to file an formal answer thereto. 

Inasmuch as the respondent has not filed an answer and upon the mo- 
tion of complainant for the issuance of a default order, the following De- 
cision and Order is issued without further investigation or hearing pur- 
suant to section 1.139 of the Rules of Practice (7 CFR 1.139). 
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FINDINGS OF FACT 


1. Respondent, Kelvin S. Ng d/b/a Kin Yip Company is an individual 
whose address is 3305 West Spring Mountain Road, Suite 51, Las Vegas, 
Nevada 89102. 

2. Pursuant to the licensing provisions of the Act, license number 
781777 was issued to respondent on July 18, 1978, was renewed annual- 
ly, and is next subject to renewal on July 18, 1982. 

3. As more fully set forth in paragraph 5 of the complaint, during the 
period January 1981 through April 1981, respondent purchased and ac- 
cepted in interstate or foreign commerce, from 72 sellers, 63 lots of 
perishable agricultural commodities, but failed to make full payment 
promptly of the agreed purchase prices, or balances thereof, in the total 
amount of $961,741.90. 


CONCLUSIONS 


Respondent’s failures to make full payment promptly with respect to 
the 63 transactions set forth in Finding of Fact No. 3, above, constitutes 
willful, repeated and flagrant violations of section 2 of the PACA (7 
U.S.C. 499b), for which the Order below is issued. 


ORDER 


Respondent’s license is revoked. 
This order shall take effect on the eleventh day after this decision be- 
comes final. 


Pursuant to the Rules of Practice governing procedures under the Act, 
this Decision will become final without further proceedings thirty-five 
days after service hereof unless appealed to the Secretary by a party to 
the proceeding within thirty days after service as provided in sections 
1.139 and 1.145 of the Rules of Practice (7 CFR 1.139 and 1.145). 

Copies hereof shall be served upon the parties. [The Decision and 
Order became final on August 14, 1982.—Ed.] 
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(No. 21,817) 


In re CUMBERLAND PRODUCE Co., INC. PACA Docket No. 2-6092. 
Decided August 25, 1982. 


Failure to pay promptly—Revocation of license—Consent 


Respondent consented to an order revoking its license for failing to make full payment 
promptly with respect to 106 lots of perishable agricultural commodities. 


Dennis Becker, for complainant. 
Respondent, pro se. 


Decision by John G. Liebert, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.; hereafter re- 
ferred to as the “Act”), instituted by a complaint filed on August 20, 
1982, by the Director, Fruit and Vegetable Division, Agricultural Mar- 
keting Service, United States Department of Agriculture. It is alleged in 
the complaint that during the period April 1982 through July 1982, Re- 
spondent purchased and accepted, in interstate commerce, 106 lots of 
perishable agricultural commodities, from 37 sellers, but failed to make 
full payment promptly of the agreed purchase prices or balances thereof, 
in the total amount of $296,724.28. 

A copy of the complaint was served on Respondent. Respondent filed 
an answer thereto, admitting all the material allegations in the com- 
plaint and consenting to the issuance of a decision and order in this case. 
Therefore, pursuant to Section 1.138 of the Rules of Practice (7 CFR 
1.138), the following decision and order is issued without further 
procedure or hearing. 


FINDINGS OF FACT 


1. Respondent, Cumberland Produce Co., Inc., (hereinafter “Respond- 
ent”), is a Tennessee corporation, whose business address is Post Office 
Box 25025, Nashville, Tennessee 37202. 

2. Pursuant to the licensing provisions of the Act, license number 
811472 was issued to Respondent on July 27, 1981. This license was 
scheduled for renewal on or before July 27, 1982. 

3. As set forth more fully in paragraph 5 of the Complaint, during the 
period April 1982 through July 1982, Respondent violated Section 2 (4) 
of the Act (7 U.S.C. 499b (4) ), by purchasing and accepting, in interstate 
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commerce, from 37 sellers, 106 lots of perishable agricultural commodi- 
ties, but for which Respondent failed to make full payment promptly of 


the agreed purchase prices or balances thereof, in the total amount of 
$296,724.28. 


CONCLUSIONS 


Respondent has committed willful, flagrant and repeated violations of 
Section 2 of the Act (7 U.S.C. 499b), by failing to make full payment 
promptly of the agreed purchase prices or balances thereof, for 106 lots 
of perishable agricultural commodities, as set forth in Findings of Fact 3 
above. 


ORDER 


Respondent’s license is revoked. 

This order shall become effective upon issuance. 

The parties hereto have waived their rights to appeal from this order 
by signing below. 

Copies hereof shall be served upon the parties. 


MISCELLANEOUS ORDER ISSUED BY 
DONALD A. CAMPBELL, JUDICIAL OFFICER 


(No. 21,818) 


In re HAMPSHIRE OPEN AIR-MKT., INC. PACA Docket No. 2-5675. 
Order issued August 3, 1982. 


DENIAL OF PETITION FOR RECONSIDERATION 


On June 21, 1982, complainant filed a petition for reconsideration of 
the decision previously filed in this case by the Judicial Officer on May 
28, 1982. The petition argues that even if respondent had express agree- 
ments to defer payment, respondent did not pay within the terms of the 
agreements. 

In the decision filed in this proceeding, the Judicial Officer recognized 
that “even if respondent had express agreements, the evidence that re- 
spondent complied with the payment periods provided for in the agree- 
ments is extremely weak, in many instances” (Slip Op. 4, n. 1). The Judi- 
cial Officer also stated that “[aJlthough I believe that the printed record 
strongly supports findings and conclusions contrary to Judge Baker’s, 
and that the record would permit a reversal as to some of the shippers, I 
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do not believe that the record compels the reversal as to any of the ship- 
pers” (Slip Op. 4). 

Although I believe that the printed record in this case strongly sup- 
ports complainant’s position, I do not believe that the record is suffi- 
ciently strong to compel a reversal as to the facts and, therefore, com- 
plainant’s petition for reconsideration should be denied. 


ORDER 


Complainant’s petition for reconsideration is denied. 
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REPARATION DECISIONS 
(No. 21,819) 


PINTO BROTHERS, INC. uv. CARIOTO FRUIT DISTRIBUTORS, INC. PACA 
Docket No. 2-5886. Decided August 4, 1982. 


Rejection, justified—Duty to minimize losses, failure to fulfill—Reparation 
awarded 


Where respondent’s rejection was justified, respondent submitted no evidence to show it 
acted in good faith by attempting to sell the subject cucumbers to minimize com- 
plainant’s losses. Therefore, respondent is liable for the full purchase price of the cu- 
cumbers. 


Diane Langton, Presiding Officer. 
Complainant and respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities, Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 


complaint was filed in which complainant seeks a reparation award 
against respondent for the amount of $120.00. The transaction in ques- 
tion involves the sale of cucumbers, a perishable agricultural commodi- 
ty, in interstate commerce. 

A copy of the report of investigation prepared by the Department was 
served upon each of the parties and respondent was served with a copy 
of the complaint. Respondent filed an answer thereto, denying liability 
to the complainant. 

Since the amount of damages alleged in the complaint does not exceed 
$15,000.00, the evidence was submitted in accordance with the 
shortened procedure, as provided in the Rules of Practice (7 CFR 47.20). 
Under this procedure the verified complaint is considered a part of the 
evidence as is the Department’s report of investigation. The answer sub- 
mitted by the respondent was not verified and therefore, cannot be con- 
sidered part of the evidence. The parties were given an opportunity to 
submit additional evidence in the form of sworn statements, and to file 
briefs. Neither party submitted any further evidence. 


FINDINGS OF FACT 


1. Complainant, Pinto Brothers, Inc., is a corporation whose address 
is 3301 South Galloway Street, Philadelphia, Pennsylvania 19148. 
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2. Respondent, Carioto Fruit Distributors, Inc., is a corporation whose 
address is 212 Watervliet Shaker Road, Watervliet, New York. At the 
time of the transaction in dispute, respondent was licensed under the 
Act. 

3. On or about February 24, 1981, in the course of interstate com- 
merce, complainant, by oral contract, sold to respondent ten boxes of se- 
lect cucumbers at the agreed purchase price of $12.00 per box F.O.B. for 
a total amount of $120.00. 

4. The cucumber transaction was negotiated by Sam Riccelli, a broker 
located at Produce Building, 3301 South Galloway Street, Philadelphia, 
Pennsylvania. 

5. On or about February 24, 1981, complainant shipped the cu- 
cumbers to respondent in Watervliet, New York. 

6. Upon arrival of the cucumbers at destination, respondent com- 
plained to the broker that the cucumbers were of an inferior quality 
from that ordered. 

7. Upon receiving respondent’s complaint, Sam Riccelli, the broker to 
the transaction, visited complainant’s store and spoke to salesman Moe 
Arbittier. At first, Mr. Arbittier could not believe that the cucumbers 
were as bad as respondent claimed. However, when Mr. Riccelli and Mr. 
Arbittier examined the remaining cucumbers from the same lot that re- 
spondent had received, it became obvious that the cucumbers were of an 
inferior quality. In fact, it appeared that the cucumbers were frozen. 
Complainant’s spokesperson, Mr. Arbittier, instructed the broker to tell 
respondent “to work the cucumbers out and get whatever money he 
could for them.” The broker relayed this information to respondent firm. 

8. Respondent firm has not paid complainant firm any monies for the 
cucumbers shipped to them. 

9. A formal complaint was filed September 1, 1981, which was within 
nine months after the cause of action, alleged herein, accrued. 


CONCLUSIONS 


While there is very little evidence in the record from which to draw an 
intricate picture of what occurred in this cucumber transaction, a state- 
ment made by the broker gives a general outline. 

According to the broker, when the cucumbers arrived at respondent’s 
place of business, respondent immediately notified the broker that the 
cucumbers were “bad”. The broker, in turn, went to the complainant’s 
place of business to discuss the matter. He talked to complainant’s sales- 
person. At first, the salesperson could not believe that the cucumbers 
were as “bad” as the respondent had portrayed to the broker. However, 
the broker and complainant’s salesperson looked at the remaining cu- 
cumbers from the lot that was sent respondent. Upon their examination, 
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they found that the cucumbers not only looked bad, but they appeared to 
be frozen. With this knowledge in mind, complainant’s salesperson au- 
thorized the broker to tell the respondent to sell the cucumbers for what- 
ever price he could. 

It is clear that upon arrival of the cucumbers, respondent did not ac- 
cept the produce. He did not have a duty to accept the cucumbers since 
the cucumbers were not of the quality respondent had ordered. At that 
point in time, complainant asked the respondent to handle the cu- 
cumbers in the best manner he could. 

Even though respondent rejected the cucumbers for good cause, re- 
spondent had the affirmative duty to try to minimize complainant's loss. 
UCC § 2-603 More specifically, “... when the seller has no agent or 
place of business at the market of rejection a merchant buyer is under a 
duty after rejection of goods in his possession or control to follow any 
reasonable instructions received from the seller with respect to the 
goods and in the absence of such instructions to make reasonable efforts 
to sell them for the seller’s account if they are perishable or threaten to 
decline in value speedily.” See UCC 2-603 (1) If it were successful in sell- 
ing the produce, respondent had the additional duty to remit the pro- 
ceeds of sale to complainant. Respondent submitted no evidence to show 
that it acted in good faith by attempting to sell the produce. Respondent 
submitted no evidence that the produce was disposed of by dumping. 
Since these duties are inherent beyond and above the original contract 
and since respondent submitted no evidence that it acted in good faith to 
fulfill its duty to complainant, respondent has committed a violation of 
section 2 of the Act, for which reparation should be awarded for the full 
contract price. 


ORDER 


Within thirty (30) days from the date of this order, respondent shall 
pay to complainant, as reparation, $120.00, with interest thereon at the 
rate of 13 percent per annum from April 1, 1981, until paid. 

Copies of this order shall be served upon the parties. 
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(No. 21,820) 


ROYAL PACKING COMPANY v. PAOLO VOLPE & SONS, INC. PACA Docket 
No. 2-5849. Decided August 4, 1982. 


Consignment—Negligence in reselling, failure to prove—Net proceeds, 
improper accountings of—Reparation awarded 


Where respondent is found to have resold the lettuce to the best of its ability, but failed to 
remit the proper amount of net proceeds to complainant, respondent is liable to com- 
plainant $181.50 (the amount of net proceeds still due and owing), plus $1,528.78 
(for excessive detention charges). 


George S. Whitten, Presiding Officer. 


Matthew M. McInerney, Newport Beach, Calif., for complainant. 
Rick J. Carbone, Lyndhurst, Ohio, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 


against respondent in the amount of $6,674.63 in connection with the 
consignment of a rail car of lettuce. 

A copy of the Department’s report of investigation was served upon 
the parties. A copy of the formal complaint was served upon respondent 
which filed an answer thereto denying liability to complainant, and in- 
cluding a counterclaim which alleged that if the Secretary found in favor 
of complainant “a claim for delay in the shipment of said commodity 
against the railroad should belong to Respondent.” Complainant filed a 
reply to the counterclaim, stating that when the Secretary finds in com- 
plainant’s favor for the full amount of the complaint, “complainant will 
turn over all claims’ rights to respondent against the railroad com- 
pany...” 

The parties waived oral hearing and therefore the shortened procedure 
provided in section 47.20 of the Rules of Practice (7 CFR 47.20) is ap- 
plicable. Under this procedure, the verified pleadings of the parties are 
considered a part of the evidence in the case, as is the Department’s re- 
port of investigation. The parties were also given the opportunity to sub- 
mit evidence in the form of sworn statements. Complainant filed an 
opening statement, respondent filed an answering statement, and com- 
plainant filed a statement in reply. Complainant also filed a brief. 
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FINDINGS OF FACT 


1. Complainant, Royal Packing Company, is a corporation whose ad- 
dress is P.O. Box 2157, Salinas, California. 

2. Respondent, Paolo Volpe & Sons, Inc., is a corporation whose ad- 
dress is 4000 Orange Avenue, Cleveland, Ohio. At the time of the trans- 
action involved herein, respondent was licensed under the Act. 

3. On or about July 17, 1980, respondent was contacted by a broker- 
age firm,.J & G Sales, Inc., representing complainant, and offered a rail- 
road carload of lettuce on a consignment basis. Respondent refused the 
offer of a rail car of lettuce and informed the broker that respondent 
would be willing to accept a piggyback or truckload of lettuce because a 
shipment by truck would arrive sooner and contain fewer cartons of let- 
tuce. On the following day, respondent was notified by the broker that a 
rail car of lettuce had been shipped to respondent. 

4. On July 17, 1980, complainant shipped to respondent one rail car 
containing 1250 cartons of 24S King Size lettuce on a consignment ba- 
sis. The carload of lettuce arrived in Cleveland, Ohio on July 28, 1980, 
was made accessible to respcident on July 29, 1980, and was accepted 
by respondent on such date. At 8:25 a.m., on July 29, 1980, the subject 
lettuce was federally inspected with the following results in relevant 
part: 


Car No: Spfe 453383; Kind: Mech.Ref.; Where Inspected: N&W RR Track 
No. 8 


Condition 
of Equipment: Mechanical refrigeration unit in operation. 


Products 

Inspected: Iceberg LETTUCE in cartons printed ‘King Size, 2 doz. 
Heads, Royal Packing Co., Salinas, California.’ Applicant 
states 1250 cartons. 

Condition 

of Load: Partly unloaded, remainder loaded to both edges of doorway, 
lengthwise, crosswise, 3 to 6 rows, 1 to 7 layers. 

Condition 

of Pack: Tight in layers. 

Temperature 

of Product: Rop [sic] layer 42°F., floor layer 46°F., 4th layer 43°F. 

Size: Fairly uniform. 

Quality: Clean, head leaves green color, and fairly well trimmed. 


100% Hard and firm. Grade defects average 1%, broken mid- 
ribs. 


Condition: Heads or portions of heads not affected by condition defects 
are fresh and crisp. Wrapper leaves; Serious damage by de- 
cay affecting wrapper leaves only in most cartons 1 to 3 
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heads, in many none, average 5%. Head leaves; Damage by 
discoloration following bruising in most cartons 1 to 2 heads, 
in many none, averages 4%. Damage by Brown Stain in most 
cartons 1 to 4 heads, many none, average 5%. Decay aver- 
ages 3%. 

Grade: Meets quality requirements but fails to grade U.S. No. 1 only 
account condition. 


Remarks: Inspection and certificate restricted to product and lading in 
2 stacks nearest both edges of doorway and upper 3 layers of 
remainder of car. 


5. On August 4, 1980, the lettuce remaining in the rail car was fed- 
erally inspected at 1:45 p.m. with the following results in relevant part: 


Condition 

of Equipment: Mechanical refrigeration unit in operation. 

Products 

Inspected: Iceberg LE T T UC E in cartons printed ‘King Size, 2 Doz. 
Heads, Royal Packing Co., Salinas, California.’ Applicant 
states 680 cartons remaining. 

Condition 

of Load: Partly unloaded, remainder loaded to ‘A’ edge of doorway 
lengthwise, crosswise, 1 to 7 rows, 1 to 8 layers. 

Condition 

of Pack: Tight in layers. 

Temperature 

of Product: At ‘A’ edge of doorway: Top layer 46°F., floor layer 47°F., 
4th layer 47°F. 

Size: Fairly uniform. 

Quality: Clean, fairly well trimmed and head leaves green color. Aver- 
age 98% hard and firm, 2% fairly firm. Grade defects aver- 
age 1%, broken mid-ribs. 

Condition: Heads or portions of heads not affected by condition defects 
are fresh and crisp. Wrapper leaves: Decay ranges from 2 to 
13 heads per carton, average 23%. Head leaves: Damage by 
discoloration following bruising averages 3%. Damage by 
Brown Staining ranges from 1 to 4 heads per carton, average 
9%. Decay ranges from 1 to 12 heads per carton, average 
19%, Bacterial Soft Rot in early stages. 


Grade: Meets quality requirements but fails to grade U.S. No. 1 only 
account condition. 
Remarks: Inspection and certificate restricted to product and lading in 


2 stacks nearest ‘A’ edge of doorway and upper 3 layers of re- 
mainder of ‘A’ end of car. 


6. On August 11, 1980, a federal dump certificate was issued covering 
the remaining 547 cartons of lettuce. 
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7. On August 21, 1980, respondent issued an accounting showing 
gross proceeds from the resale of the lettuce of $2,935.25 and expenses 
for inspection at $84.50; cartage-unloading at twelve cents per carton or 
$150.00; demurrage $260.00, and commission at 5% or $146.76. Total 
expenses amounted to $641.26 and net proceeds were $2,293.99. A per- 
sonal investigation was undertaken by an employee of the Department 
at respondent’s place of business. The investigator found that actual 
gross proceeds were $2,873.67 and that the amount of demurrage 
claimed by respondent should be reduced to $20.00 since it is customary 
to allow only 3 days demurrage. In addition, commission at 5% was com- 
puted at $143.68 for total expenses of $398.18, and net proceeds in the 
amount of $2,475.49. The investigator also found that there were exces- 
sive detention charges on the car in the amount of $1,347.28. 
8. The informal complaint was filed on October 14, 1980, which was 
within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant alleges in its formal complaint that respondent’s ac- 
counting does not truly and correctly state the total gross sales relative 
to the subject lettuce and that, therefore, respondent has failed to truly 
and correctly account to complainant for the lettuce. Complainant seeks 


recovery on the basis of the fair market value of lettuce at the time of ar- 
rival of the subject lettuce as shown by Federal-State Market News Re- 
ports for Cleveland, Ohio. 

Subsequent to the filing of the formal complaint, complainant made 
the additional allegation that, since the lettuce was merchantable at its 
time of arrival, respondent should have realized at least the amount 
shown for lettuce by the Market News Reports for Cleveland, Ohio at the 
time of arrival of the subject car from its sale. There are several reasons 
why we do not agree with this contention by complainant. First, re- 
spondent’s vice-president Louis Volpe stated in the answering statement 
that he received a telephone call from Mr. Al Fredrick of J & G Sales, 
Inc., on or about July 16, 1980, in which he was offered the subject car- 
load of lettuce and that he, at that time, refused the offer made by Mr. 
Fredrick, and informed Mr. Fredrick that he would only be willing to ac- 
cept the consignment of a piggyback or truck due to the fact that such a 
load would arrive much sooner than a shipment by rail. Mr. Volpe, addi- 
tionally, stated that the following day, July 17, 1980, he received an- 
other call from Mr. Fredrick stating that the shipment was on its way 
and had been shipped by rail. Mr. Volpe says that, when the car arrived, 
he advised J & G Sales that he could not use the car and did not intend to 
break it and that the broker informed him that he should break the car 
and do the best he could with it. Subsequently, respondent did break the 
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car and attempt to sell the lettuce. Complainant has admitted that the 
negotiations in regard to the car of lettuce were conducted by J & G 
Sales but has offered no testimony by any person from J & G Sales 
which would rebut the contentions of respondent’s Mr. Volpe. Accord- 
ingly, we accept the sworn affidavit of Mr. Volpe as the only evidence of 
record by a person directly involved in the negotiations between Volpe 
and J & G Sales as to the consignment of the subject lettuce. 

Since respondent consented to accept the car of lettuce, respondent 
still had an obligation to sell such lettuce on a consignment basis to the 
best of its ability. However, it should be noted that respondent’s concern 
at the outset was with the time of arrival of the lettuce. This was the rea- 
son stated by respondent for desiring that the lettuce be shipped by 
truck. The rail shipment of lettuce arrived at respondent’s place of busi- 
ness and was made accessible to respondent some 12 days after ship- 
ment. The investigator from the Department found that respondent, at 
the time of the arrival of the subject lettuce, already had on hand lettuce 
which it was selling for its own account. While under these circum- 
stances respondent would still be obligated not to give preference to its 
own lettuce we must take in to consideration the fact that respondent’s 
capacity to handle the subject lettuce was undoubtedly strained by the 
presence of the other lettuce which it had to sell. More importantly, it is 
evident from the federal inspections which were made of the lettuce that 
such lettuce was old at the time of arrival, and, though initially of mer- 
chantable quality, contained substantial condition defects. Under all the 
circumstances, we are unable to conclude that respondent dealt with the 
lettuce in a negligent manner. 

Respondent has already paid complainant $2,293.99 as net proceeds 
of the resale of the lettuce. The Department’s investigator found that 
proper net proceeds amounted to $2,475.49, or $181.50 in excess of 
what has been remitted to complainant. In addition, the investigator 
found that excessive detention charges were incurred and that respond- 
ent should pay such detention charges in the amount of $1,528.78 to 
complainant. We find that respondent’s failure to pay complainant these 
two amounts, or a total of $1,710.28, is a violation of section 2 of the Act 
for which reparation should be awarded to complainant with interest. 

There has been some discussion between the parties as to who is liable 
for the freight relative to the subject transaction and respondent filed a 
counterclaim seeking an award of the freight claim in its favor in the 
event that we found in favor of complainant. Since we are not the forum 
before which any freight claim would be filed, we have no jurisdiction to 
determine the validity or ownership of any such claim. However, we of- 
fer the observations that since this was a consignment transaction and 
there is no evidence that respondent agreed to guarantee freight, such 
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freight would normally be the responsibility of complainant and it would 
appear, therefore, that complainant would be entitled to any claim 
against the carrier. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $1,710.28, with interest thereon at the rate 
of 13% per annum from September 1, 1980, until paid. 

The counterclaim is dismissed. 

Copies of this order shall be served upon the parties. 


(No. 21,821) 


WEST COAST PRODUCE SALES, INC. v. J & J DISTRIBUTING Co. PACA 
Docket No. 2-5762. Decided August 4, 1982. 


Payment to broker does not constitute payment to seller—Reparation 
awarded 


Where since respondent buyer failed to prove the broker was the seller and held title to the 
subject peaches, payment to the broker does not relieve respondent of its obligation 
to pay complainant seller. As to the cantaloupe transaction, convincing evidence 
was not submitted to prove the broker was not the seller, thus respondent’s pay- 
ment to the broker was justified. Therefore, respondent shall pay complainant the 
full purchase price for only the peach transaction, plus additional reparation for fees 
and expenses. 


Diane Langton, Presiding Officer. 
Richard Isham, Visalia, Calif., for complainant. 
Warren Peterson, St. Paul, Minn., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §449a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent in the amount of $9,969.20. The transactions in 
question involved shipments of peaches and cantaloupes, perishable 
agricultural commodities, in interstate commerce. 

A copy of the report of investigation prepared by the Department was 
served upon complainant. Respondent was not served with a copy of the 
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report of investigation. However, any objection to the irregularity was 
waived by respondent at the hearing. Respondent was served with a 
copy of the complaint, filed an answer thereto denying liability to com- 
plainant and requesting an oral hearing. 

An oral hearing was held in Minneapolis, Minnesota, on August 24 
and 25, 1981, at which time both parties were represented by counsel. 
Two witnesses testified at the hearing, one for complainant and one for 
respondent. Both parties filed briefs. 


FINDINGS OF FACT 


1. Complainant, West Coast Produce Sales, Inc., is a corporation 
whose address is 2942 South Mooney Boulevard, Suite #D, Visalia, Cali- 
fornia 93277. 

2. Respondent, J & J Distributing Co., is a Minnesota corporation 
whose address is Griggs Midway Building, Suite S-214, 8121 University 
Avenue, St. Paul, Minnesota 55104. At the time of the transactions in 
dispute, respondent was not licensed under the Act, but was operating 
subject to the license requirements. On February 12, 1980, respondent 
was issued a license, which license is presently in effect. 

3. On or about July 2, 1979, in the course of interstate commerce, 
complainant sold to respondent 1,932 boxes of peaches at the agreed 
purchase price of $3.50 per box plus $.35 for palletizing and cooling and 
198 Panta-Pak lugs of Flavor Crest peaches at $5.00 per lug plus $.50 
for palletizing and cooling. In addition, there was a $20.00 charge for a 
Ryan temperature recorder. The total purchase price was $8,547.20 
FOB shipping point. Bancroft Distributing, R.R. #2, Box 504, Bethel, 
Minnesota, acted as a broker in negotiating this contract between com- 
plainant and respondent. 

4. On or about July 2, 1979, complainant shipped to respondent in in- 
terstate commerce the load of peaches in a truck, California license num- 
ber UF7520, operated by R & R Distributing. The trucker’s bill of lading 
notes the seller as West Coast Produce Sales and the buyer as Bancroft 
Distributing. Upon arrival of the shipment of peaches, respondent ac- 
cepted the commodities, but has failed to pay complainant the purchase 
price thereof. 

5. Complainant sent respondent an invoice numbered A-1438, dated 
July 3, 1979, confirming the load of peaches. The total amount due, ac- 
cording to the invoice, was $8,547.20. Bancroft Distributing also in- 
voiced respondent for a load of “Sundance Peaches” on July 6, which in- 
voice was numbered 1207. The total agreed purchase price was 
$10,863.00. 

6. As further described in Findings of Fact 11, on August 9, 1979, re- 
spondent paid Bancroft Distributing $10,863.00 for the load of peaches. 
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Prior to paying for the peaches, respondent sent back complainant’s in- 
voice for the load indicating that respondent had decided to pay Ban- 
croft Distributing’s invoice. 

7. In an invoice numbered 1208, dated July 6, 1979, Bancroft Dis- 
tributing requested West Coast Produce Sales to pay it brokerage for the 
July 3, 1979, shipment of peaches in the amount of $111.45. 

8. On or about July 6, 1979, in the course of interstate commerce, 
Bancroft Distributing sold to respondent 200 crates of cantaloupes it 
had purchased from complainant. After an allowance was granted re- 
spondent on the load of cantaloupes, the total agreed purchase price was 
$600.00. 

9. On or about July 6, 1979, complainant shipped to respondent, in in- 
terstate commerce, the load of cantaloupes purchased by respondent 
from Bancroft in a truck, Indiana license number 12686. Upon arrival of 
the shipment of cantaloupes at destination in Minnesota, respondent ac- 
cepted the commodities, and has paid Bancroft Distributing the pur- 
chase price thereof. 

10. Complainant invoiced respondent for the July 6, 1979, sale of 
cantaloupes, which invoice was number A-145-B, dated August 1, 
1979, at a unit price of $6.90 for a total amount of $1,422.00. Bancroft 
Distributing also invoiced respondent for the same load of cantaloupes 
at a unit price of $3.00 for a total amount of $600.00. Bancroft’s invoice 
was numbered 1001 and dated July 10, 1979. 

11. By acheck dated August 9, 1979, respondent’s firm paid Bancroft 
Distributing a check numbered 208 for the amount of $14,263.00. Of 
that total amount, $11,463.00 was attributed to the peach and canta- 
loupe shipments.The remaining $2,800.00 pertained to payment in an 
unrelated transaction. 

12. Prior to the date of the transactions, on or about June 28, 1979, 
complainant’s representative, Richard Gilbert called respondent’s repre- 
sentative, James McGregor, to notify respondent firm that “. . . he was 
no longer going to invoice Bancroft, whose pay had become too slow and 
unsatisfactory. He said if Bancroft sold the product brought from West 
Coast, West Coast. would invoice J & J directly and pay Bancroft a 
brokerage. He said this is to be the way he wanted it until he should tell 
me differently.” 

13. Prior to July 1979, respondent had been double billed for produce 
by both West Coast Produce Sales and Bancroft Distributing on more 
than one occasion. Because the double billing created a risk that both 
bills would be paid, respondent requested of complainant that it not be 
double billed again in the future. 

14. On or about the end of July 1979, Richard Gilbert of complainant 
and James Hannigan of respondent had a conversation by telephone. 
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Mr. Hannigan told Mr. Gilbert that respondent had been billed for the 
peach and cantaloupe loads, both by Bancroft Distributing and West 
Coast Produce Sales, Inc. Mr. Gilbert insisted that respondent pay West 
Coast Produce Sales’ invoices for both loads. 

15. An informal complaint was filed on April 8, 1980, which was 
within nine months after the cause of action, alleged herein, accrued. 


CONCLUSIONS 


Two transactions are in dispute in this proceeding. One of the transac- 
tions concerns peaches and the other transaction concerns cantaloupes. 
Each commodity was the subject of a separate contract. However, the 
contracts are similar in that the same three entities played a role in each 
contract. 

It is clear that complainant, at one time, held title to both the canta- 
loupes and peaches. It is also clear that respondent bought the produce, 
and, therefore, was obligated to pay the seller. The third entity which 
plays the crucial role in both transactions, Bancroft Distributing, is not a 
party to this dispute. 

Complainant contends that Bancroft Distributing acted as a broker in 
both transactions. The implication of this contention is that respondent, 
as the buyer, should have paid complainant for both the peaches 
($8,547.20) and the cantaloupes ($1,422.00). Instead, it is clear that re- 
spondent paid Bancroft Distributing for both loads of produce. Respond- 
ent contends, on the other hand, that Bancroft Distributing was the 
seller for both transactions; that Bancroft Distributing bought the goods 
from complainant and, in turn, sold them to the respondent. 

Evidence was submitted that, prior to these transactions, Bancroft 
Distributing had been a broker for some transactions and the seller in 
other transactions involving complainant and respondent. Therefore, 
the past course of dealing does not indicate in what capacity Bancroft 
Distributing was acting in the disputed transactions. 

Upon review of all the evidence we find that when Bancroft Distribut- 
ing first contacted the respondent buyer, the respondent was led to be- 
lieve that Bancroft Distributing actually held title to the goods in both 
transactions. However, in the case of the peach transaction, Bancroft 
Distributing was in reality acting as a broker. Proof of this was sub- 
mitted in the form of an invoice from Bancroft Distributing to complain- 
ant, billing complainant for the brokerage commission on the peach 
transaction. Relying upon Bancroft’s misrepresentation, respondent 
paid Bancroft Distributing for. the peaches. It is well settled that if a 
buyer mistakenly pays the broker in a transaction, the buyer does so at 
its peril. See Alexander Marketing Company v. Gram & Sons, Inc. and/or 
Harry Caito Produce Co., 30 A.D. 439 (1971). 
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Moreover, in this case, respondent was put on notice by complainant, 
prior to paying Bancroft Distributing for the peaches that complainant 
had not sold the peaches to Bancroft nor authorized Bancroft to collect 
payment on its behalf. The evidence is undisputed that complainant told 
respondent that it expected to be paid directly, and that respondent 
should not pay Bancroft. Respondent ignored complainant’s claim and 
paid Bancroft. In the absence of proof of specific authorization by com- 
plainant to the broker to invoice and collect on this shipment, payment 
to the broker did not relieve respondent of its obligation to pay the com- 
plainant, as seller. Therefore, respondent has committed a violation of 
section 2 of the Act for which reparation should be awarded in the 
amount of $8,547.20. 

Convincing evidence was not submitted in the cantaloupe transaction 
that Bancroft Distributing acted in the role of a broker. Therefore, we 
find that complainant failed to prove that respondent breached the 
cantaloupe contract. On the contrary, we find that Bancroft Distributing 
took title to the cantaloupes and, as a result, respondent paid the appro- 
priate party. 

Pursuant to the procedure provided for in §47.19 (b) of the Rules of 
Practice (7 CFR 47.19 (d)), complainant filed a timely claim for an 
award of $3,968.75, representing fees and expenses incurred in connec- 
tion with the oral hearing. Objection was raised by respondent that cer- 


tain fees were attributable to the preparation of complainant’s brief, 
which was written subsequent to the hearing. Since fees which may be 
claimed have been interpreted to mean the fees and expenses incurred 
prior to and including the hearing, respondent’s objection has merit. See 
Vic Mahns, Inc. v. American Fruit Purveyors, Inc., 34 A.D. 1950 (1975). 
Therefore, complainant, as the prevailing party in this dispute, shall be 
granted its fees and expenses in the total amount of $2,948.74. 


ORDER 


Within thirty (80) days from the date of this order, respondent shall 
pay complainant as reparation, the sum of $8,547.20, with interest 
thereon at the rate of 13% per annum from August 1, 1979, until paid. 

In addition, respondent shall pay complainant, for fees and expenses 
incurred in connection with the oral hearing, the sum of $2,948.74, with 
interest thereon at the rate of 13% per annum from the date of this or- 
der, until paid. 

Copies of this order shall be served upon the parties. 
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(No. 21,822) 


WYSOCKI SALES, Inc. v. GEL-PAK INC., and C.H. ROBINSON COM- 
PANY. PACA Docket No. 2-5833. Decided August 4, 1982. 


Broker, breach of duty—Damages, failure to prove—Brokerage fees, not 
allowed—Reparation awarded 


Where respondent C. H. Robinson breached its duty as a broker by consummating a sale 
without complainant’s approval, respondent C. H. Robinson is liable for damages re- 
sulting therefrom. However, it is concluded no damages were proved. But, since the 
broker C. H. Robinson mishandled the transaction and did not earn a commission, 
its retention of the commission is a violation of the Act for which reparation is 
awarded complainant. 


Agent—Seller bound by agreement—Complaint dismissed 


Where complainant allowed respondent C. H. Robinson to act as its agent, it is in no posi- 
tion to revoke the agreement which respondent Gel-Pak accepted. Therefore, the 
amount respondent Gel-Pak remitted to complainant is considered full payment for 
this transaction, and the complainant against respondent Gel-Pak, is dismissed. 


George L. Aubrey, Presiding Officer. 
Complainant and respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent Gel-Pak, Inc., or in the alternative, against respond- 
ent C. H. Robinson Company, in the amount of $750.00 in connection 
with a transaction in interstate commerce involving a truckload of pota- 
toes shipped from Wisconsin to Ohio. 

A copy of the report of investigation prepared by this Department was 
served upon the parties. A copy of the formal complaint was served upon 
both respondents. Respondents both filed answers denying any liability 
to complainant. 

The amount claimed as damages in the formal complaint is less than 
$3,000.00. Therefore, the shortened procedures provided in PACA Rules 
of Practice at 7 CFR §47.20 is applicable. Under this procedure, the veri- 
fied pleadings of the parties are considered a part of the evidence in the 
case, as is the Department’s report of investigation. The parties were 
given an opportunity to submit further evidence in the form of sworn 
statements and to file briefs. Complainant did not file an opening state- 
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ment, but respondent C. H. Robinson filed an affidavit by one of its 
salesmen designated as an “opening statement.” In response to this, com- 


plainant filed a statement in reply. Respondent C. H. Robinson filed a 
brief. 


FINDINGS OF FACT 


1. Complainant is a corporation whose address is 6857 Highway 66, 
Custer, Wisconsin. 

2. Respondent, Gel-Pak, Inc., is a corporation whose address is 1145 
Broadway, Lorain, Ohio. At the time of the transaction described herein 
this respondent was licensed under the Act. 

3. Respondent, C. H. Robinson Company, is a corporation whose ad- 
dress is 7525 Mitchell Road, Eden Prairie, Minnesota. At the time of the 
transaction described herein this respondent was licensed under the Act. 

4. On or about September 29, 1980, respondent C. H. Robinson Com- 
pany, acting as a broker and agent for complainant, negotiated the pur- 
chase and sale of a quantity of potatoes between complainant and re- 
spondent Gel-Pak. On that date, respondent C. H. Robinson issued its 
standard confirmation of sale to the parties for this transaction reading 
in pertinent part as follows: 


Shipping Date: 9/29/80 
Terms of Sale: Del’d 


Buyer: Gel-Pak Inc. 
1145 Broadway 
Lorain, Ohio 44052 
Ship To: Same 


Seller: Wysocki 
6857 Hwy 66 
Custer, Wisconsin 54423 


Quantity Description Unit Price 


One (1) US #1 Washed Wisconsin Russet Potatoes 
LTL 


Approx. 


25 Ctn $13.50/Ctn. 
50 Ctn $13.50/Ctn. 
15 Ctn $13.50/Ctn. 
50 Ctn $ 9.00/Ctn. 
Balance Ctn $10.00/Ctn. 
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5. On that same date, complainant shipped from a loading point in 
the State of Wisconsin a quantity of potatoes on a truck, Wisconsin li- 
cense 101023, owned and operated by a firm known as Mach Farms, Inc. 
On that date complainant issued its invoice in the amount of $6,475.00 
to respondent C. H. Robinson, not respondent Gel-Pak, for the same 
quantities and prices of potatoes as set out in the broker’s confirmation 
described above, except that the quantity of 100 size potatoes was 
definitely set at 400 cartons. 

6. The truck arrived at respondent Gel-Pak’s place of business in 
Lorain, Ohio, on October 1, 1980. At 12:40 P.M. on that date respondent 
Gel-Pak obtained a federal inspection of the potatoes which indicated 
that the labeled 60 and 90 size potatoes were misbranded because off- 
size in part. 

7. Gel-Pak reported the misbranding problem to the broker C. H. 
Robinson at an unknown time and date. Subsequently, negotiations be- 
tween the parties resulted in a tentative agreement for Gel-Pak to 
handle on consignment, but the final agreement between the parties, ne- 
gotiated between C. H. Robinson and Gel-Pak on October 15, 1980, was 
that the price for the 25 cartons of supposedly 60 Ct. and 75 cartons 
marked 90 Ct. would be reduced to $6.00 from the original $13.50. 
Respondent C. H. Robinson issued its broker’s memorandum on or about 
October 15, 1980, reading as follows: 


Shipping Date: 9/29/80 
Terms of Sale: Del’d 


Buyer: Gel-Pak Inc. 
1145 Broadway 
Lorain, Ohio 44052 


Ship To: Same 


Seller: Wysocki Sales, Inc. Lot #2429 
6857 Hwy 66 
Custer, Wisc. 54423 


Quantity Description Unit Price 
One (1) T/L Washed Wisc. Russet Potatoes 


50 Ctns 70 Ct. U.S. #1 $13.50Ctn 
50 Ctns 120 Ct. U.S. #1 $ 9.00Ctn 
400 Ctns 100 Ct. U.S. #1 $10.00Ctn 
25 Ctns 60 Ct. $6.00Ctn 
15 Ctns 90 Ct. $6.00Ctn. 
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Gel-Pak reported 10/15/80 load arriving 
10/2/80 with mismarked 90 Ct. & 60 Ct. re- 
turning $6.00 carton delivered and a letter 
stating that those potatoes came off the Mach- 
Jenson truck. 


Talked to Louis at Wysocki Sales 10/15/80 
ok’d allowance. 


8. At an unknown time and date respondent C. H. Robinson received 
a remittance in the amount of $5,725.00 from respondent Gel-Pak as 
full payment in this transaction. On November 10, 1980, respondent 
C. H. Robinson remitted this amount less its $60.00 brokerage commis- 
sion to complainant. 

9. On December 17, 1980, complainant made an informal complaint 
to the Department in Chicago by letter stating that it had not received 
an accounting from respondent Gel-Pak for this transaction, and that 
the $6.00 adjusted price for the off-size potatoes was not agreed to. A 
formal complaint was filed on April 23, 1981, seeking the unpaid bal- 
ance due on the full invoice amount. This complaint named C. H. Robin- 
son as an alternative respondent for failure to perform its duties as a 
broker. These complaints were filed within nine months of the accrual of 
complainant’s alleged cause of action. 


CONCLUSIONS 


As we understand complainant’s position, it never agreed to an out- 
right sale to Gel-Pak of the misbranded lot for the price of $6.00. If 
apparently was under the impression that Gel-Pak was trying to dispose 
of the product to others in the trade. But C. H. Robinson’s salesman has 
stated under oath that his third oral agreement with Gel-Pak was a sale 
rather than a consignment. There is nothing in the record to disprove 
that this was the final agreement between C. H. Robinson and Gel-Pak. 
Since complainant allowed C. H. Robinson to act as its agent through- 
out, it is in no position to revoke the agreement which Gel-Pak accepted. 

However, it does appear that the complainant was to some extent mis- 
led by C. H. Robinson. In the final C. H. Robinson confirmation of Octo- 
ber 15, 1980 the statement “Gel-Pak reported 10/15/80 load arriving 
10/2/80 with mismarked 90 Ct. & 60 Ct. returning $6.00 carton deliv- 
ered”, seems to be describing a consignment rather than a sale. This sup- 
ports complainant’s contention that it never agreed to the sale to Gel- 
Pak, and we conclude that it did not. 

By consummating this sale without complainant’s approval C. H. 
Robinson breached its duty as a broker in violation of section 2 of the 
Act. However we do not know if complainant was damaged thereby. 
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Probably not, and we do not believe that complainant is in a very good 
position to demand top dollar for a misbranded product it allowed to 
move in interstate commerce. We conclude that respondent has proved 
no damages as such, but that the broker, C. H. Robinson mishandled the 
transaction and did not earn its commission. Its retention of this $60.00 
was a violation of section 2 of the Act for which reparation should be 
awarded. 


ORDER 


The complaint is dismissed as to respondent Gel-Pak, Inc. 

Within thirty days from the date of this order respondent C. H. Robin- 
son Company shall pay to complainant as reparation the amount of 
$60.00 with interest thereon at the rate of 13 percent per annum from 
December 1, 1980 until paid. 

Copies of this order shall be served upon the parties. 


(No. 21,823) 


C. J. PRETTYMAN, JR., INC. v. D. J. LAMANTIA INC. PACA Docket No. 
2-5888. Decided August 5, 1982. 


Acceptance, by unloading—Damages, failure to prove—Liability 
for full contract price 


Where respondent accepted the entire load of produce by unloading it, and where respond- 
ent failed to submit sufficient evidence to prove any damages even if there was a 
breach of warranty by complainant, respondent is therefore liable for the full pur- 
chase price of the entire load of produce. 


Andrew Y. Stanton, Presiding Officer. 


Richard E. Railey, Jr., Courtland, Va., for complainant. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent in the amount of $3,249.00 in connection with the 
shipment of a partial truckload of mixed vegetables in interstate com- 
merce. 
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A copy of the Report of Investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent, who filed an answer thereto denying liability to 
complainant. 

Although the amount claimed as damages exceeds $3,000.00, the par- 
ties did not request an oral hearing. Therefore, the shortened procedure 
provided in section 47.20 of the Rules of Practice (7 CFR 47.20) is appli- 
cable. Pursuant to such procedure, respondent filed an answering state- 


ment and complainant filed a statement in reply. Respondent also filed a 
brief. 


FINDINGS OF FACT 


1. Complainant, C. J. Prettyman, Jr. Inc., is a corporation whose ad- 
dress is Exmore, Virginia. 

2. Respondent, D. J. LaMantia Inc., is a corporation whose address is 
2626 Penn Avenue, Pittsburgh, Pennsylvania. At the time of the trans- 
action involved herein, respondent was licensed under the Act. 

3. On January 15, 1981, complainant sold to respondent a partial 
truckload of mixed vegetables consisting of 126 crates of peppers priced 
at $1,946.70, 42 crates of eggplant priced at $441.00, 144 crates of large 
cucumbers priced at $2,131.20, and 36 crates of super select cucumbers 
priced at $676.80, for a total price of $5,195.70, delivered. The contract 
was made through a broker, Tri-State Sales Agency, Pittsburgh, Penn- 
sylvania (hereinafter, “Tri-State”). 

4. The truck containing the mixed vegetables at issue, as well as 
produce for another buyer, left complainant and proceeded through in- 
terstate commerce. After dropping off the portion of the load sold to the 
other buyer, the truck arrived at respondent’s place of business on Jan- 
uary 19, 1981. Upon arrival, after the truck had been unloaded, respond- 
ent’s employee, D. J. LaMantia, asked William H. Carson of Tri-State to 
see the load. While Carson was present at respondent’s establishment, 
LaMantia told him that he wanted to accept the peppers, but reject the 
cucumbers and eggplant because of their condition. Carson then called 
complainant’s president, C. J. Prettyman, and informed him of respond- 
ent’s acceptance of the peppers and rejection of the eggplant and cu- 
cumbers. 

5. A federal inspection was taken of the partial truckload at respond- 
ent’s on January 21, 1981, at 9:10 a.m. which revealed the eggplant and 
cucumbers to be in the following condition: 


Eggplant: Mostly fresh and firm. Average 3% damage by 
brown surface discloration. From 8 to 20% average 14% 
damage by soft shriveled areas. No decay. “Large” Cucum- 
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bers: Mostly fresh and firm. Damage by shriveling ranges 
from 10 to 24% in most samples, many none, average 11%. 
Average 2% decay. “Super Select” lot Cucumbers: Mostly 
fresh and firm. From 6 to 58% average 26% damage by 
shriveling. From 4 to 8% in most samples, some none, 
average 5% decay: Bacterial Soft Rot, various stages. 


6. Respondent has paid complainant the contract price for the 
peppers of $1,146.70. Complainant has not received anything for the 
eggplant and cucumbers. 

7. A formal complaint was filed on September 2, 1981, which was 
within nine months from the time the cause of action herein accrued. 


CONCLUSIONS 


Respondent alleges that when the produce it had ordered from com- 
plainant, a partial truckload consisting of 126 crates of peppers, 42 
crates of eggplant, 144 crates of large cucumbers, and 36 crates of super 
select cucumbers, arrived at its warehouse on January 19, 1981, the egg- 
plant and cucumbers were in poor condition. Therefore, respondent 
claims, it accepted the peppers but rejected the eggplant and cucumbers. 
Respondent claims further that complainant was immediately informed 
of this decision by the broker, Tri-State, after Tri-State had come to re- 
spondent’s to look at the load. Complainant disputes respondent’s al- 
leged rejection, questioning respondent’s assertion as to the condition of 
the eggplant and cucumbers, and denying that it received notification of 
rejection by respondent. It is agreed that respondent paid for the 
peppers in full, but complainant asserts that it never received anything 
for the eggplant and cucumbers and is owed the contract price therefor 
of $3,249.00. 

The first issued which must be resolved is whether respondent ef- 
fectively rejected the eggplant and cucumbers, while admittedly accept- 
ing the peppers. In a July 3, 1981, telegram, respondent’s D. J. 
LaMantia admits that all the produce, the peppers, eggplant and cucum- 
bers, were unloaded upon arrival of the truck at respondent’s warehouse. 
By unloading the produce, respondent accepted it. Mario Saikhan v. 
Russell-Ward Company, Inc., 34 A.D. 1940 (1975). Having accepted the 
peppers, eggplant and cucumbers, respondent became liable for the en- 
tire contract price less damages resulting from any breach of warranty 
by complainant. The burden is on respondent to prove the breach and re- 
sulting damages by a preponderance of the evidence. Harry Wolfe v. 
Mendelson-Zeller Co. Inc. , 34 A.D. 690 (1975). 

In this delivered contract, the seller gave an implied warranty of mer- 
chantibility which, according to section 2-314 (2) of the Uniform Com- 
mercial Code, provides that the goods must be at least such as: 
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(a) pass without objection in the trade under the contract 
description; and 


(b) in the case of fungible goods, are of fair average quality 
within the description; and 


(c) are fit for the ordinary purposes for which such goods 
are used; and 


(d) run, within the variations permitted by the agreement, 
of: even kind, quality and quantity within each unit and 
among all units involved; and 


(e) are adequately contained, packaged and labeled as the 
agreement may require; and 


(f) conform to the promises or affirmations of fact made 
on the container or label if any. 


However, we need not determine whether complainant violated the war- 
ranty, as it is clear that respondent has not submitted sufficient evi- 
dence of its damages. 

The measure of damages for a breach of warranty with regard to 
accepted goods is the difference between the value of the goods actually 
delivered at the time and place of delivery and the value the goods would 
have had at the time if they had met contract specifications. Louis Caric 
& Sons v. Ben Gatz Co., 38 A.D. 1486 (1979). The only practical means 
of determining the value of the goods at the time and place of delivery is 
by the result of a prompt and proper resale. Anthony Brokerage, Inc. v. 
The Auster Company, Inc., 38 A.D. 1643 (1979). Although there is 
evidence that the eggplant and cucumbers were resold to Tom Ayoob 
Co., Pittsburgh, Pennsylvania, there is absolutely no evidence of what 
Tom Ayoob Co. paid for such produce. Therefore, we must conclude that 
respondent has failed to prove damages even if there was a breach of 
warranty and is thus liable for the entire contract price of $3,249.00. 
Respondent’s failure to pay complainant this sum is a violation of sec- 
tion 2 of the Act for which reparation should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $3,249.00, with interest thereon at the rate 
of 13% per cent per annum from February 1, 1981, until paid. 

Copies of this order shall be served upon the parties. 
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(21,824) 


PURE GOLD, INC. v. GOLDEN STATE DISTRIBUTORS. PACA Docket No. 
2-5941. Decided August 5, 1982. 


Contract price—Adjustment—Failure to pay—Reparation 
awarded—Counterclaim, dismissed 


Where respondent proved there was an adjustment to the contract price, respondent is li- 
able to complainant the adjusted sales price, as reparation, with interest. 


Edward M. Silverstein, Presiding Officer. 
Complainant and respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). Complain- 
ant filed a timely complaint seeking a reparation award of $1,650.00 in 
connection with a transaction in interstate commerce involving a ship- 
ment of lemons. 

A copy of the report of investigation prepared by. the Department was 
served upon each of the parties. Respondent was also served with a copy 
of the formal complaint and filed an answer admitting it owed complain- 
ant $1,155.00 and denying any further liability to complainant. Re- 
spondent, also, counterclaimed against complainant in the amount of 
$10,078.75. 

Since the amount of damages claimed in the complaint and counter- 
claim were not in excess of $15,000.00, the shortened method of proce- 
dure provided for in §47.20 of the Rules of Practice (7 CFR §47.20) is ap- 
plicable. Under this procedure, the verified pleadings of the parties are 
considered a part of the evidence in the case, as is the Department’s 
report of investigation. In addition, the parties were given the opportun- 
ity to submit further evidence by way of verified statement. Respondent 
filed a verified answering statement. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Pure Gold, Inc., is a corporation whose mailing ad- 
dress is P.O. Box 40, Redlands, California 92373. 

2. Respondent, Golden State Distributors, is a corporation whose 
mailing address is 1837 South Bundy Drive, Fresno, California 93727. 

3. At all material times, complainant and respondent were each 
licensed under the Act. 
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4. On or about February 26, 1981, complainant sold 300 cartons of 
lemons to respondent at $5.35 per carton f.o.b. for shipment to Darrigo’s 
Food Markets, Ltd., 3715 Keele Street, Downsview, Ontario, Canada 
M3JINI. Respondent resold the lemons to Darrigo’s at $5.50 per carton 
f.0.b. 

5. The transaction described in 9 4 above came about because re- 
spondent, normally a broker, agreed to complainant’s request that it be 
billed by complainant and that it bill Darrigo’s, rather than complainant 
billing the latter direct. Complainant made the request to protect its 
own business relationship with a Toronto, Canada broker. 

6. The lemons were shipped on February 26, 1981, to Darrigo’s by 
truck. The truck arrived in Ontario on March 4, 1981. The Bill of Lading 
indicates that the lemons were unloaded under protest. At 11:20 a.m., 
the lemons were inspected by Canadian inspectors at the Darrigo’s ware- 
house. The certificate indicates that the temperature of the lemons was 
10° C, the outside temperature — 3° C and the warehouse temperature 
10° C. The “condition of vehicle, load, pkgs. and pack” is noted as fol- 
lows: “Produce piled on skids in various rows & layers, occasional wet 
cartons. Remainder in good order.” The “condition” of the lemons is 
noted as follows: 


Decay generally accompanied by mold & showing complete 
breakdown average 12%, range 6% to 20%. Skin break- 
down exceeding 1/2” in the aggregate area, generally 
affecting the sides, average 3% range nil to 8%. 


The Ryan temperature chart indicates that the transit temperature was 
in the 40° F to 50° F range. 

7. Darrigo’s Food Markets promptly notified respondent of the prob- 
lems with the lemons by a March 4, 1981, telegram. This information 
was telephoned to complainant. Darrigo’s requested an allowance of 
$1.75 per carton. After a discussion with complainant, and at complain- 
ant’s request, respondent counter-offered $1.50 per carton. This counter- 
offer was accepted. Respondent issued a corrected invoice to Darrigo’s, 
on March 6, 1981, in the amount of $1,200. Complainant never rein- 
voiced respondent. 

8. An informal complaint was filed on May 20, 1981, which was with- 
in nine months of the accrual of the cause of action stated herein. 


CONCLUSIONS 


Complainant seeks $1,650.00 for 300 cartons of lemons sold to re- 
spondent. Respondent claims that the original sales price was $1,605.00. 
The evidence indicates that respondent, acting as a broker, negotiated 
a sale of lemons by complainant to Darrigo’s Food Markets, Ontario, 
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Canada and that respondent agreed to have complainant bill it, at 15 
cents per carton less than the agreed $5.50 per carton sales price, rather 
than directly billing Darrigo’s. Complainant made the request in order to 
“protect” a business relationship with a Toronto, Canada broker. Thus, 
we hold that the original sales price was $1,605.00. However, respond- 
ent also claims that this was reduced to $1,155.00 after the lemons 
arrived. 

According to respondent, it was notified by Darrigo’s, on the day of 
their arrival, that the lemons were of poor quality. In support thereof, it 
offers a certificate of inspection and copies of telegrams. Complainant 
does not deny this, but claims it never was notified of the condition of 
the lemons. The only evidence in support of complainant’s position are 
several unsworn statement’s in the report of investigation by individuals 
who may or may not have participated in the transaction. On the other 
hand, attached to respondent’s sworn answer was a copy of Darrigo’s 
telegram to respondent concerning the condition of the lemons on which 
the following was noted: “Telex from Darrigo’s Food Market received 
March 4, 81 — phoned this report to Pure Gold March 4, 81.” Since the 
more credible evidence is that found in sworn statements, and because 
we have no way of knowing whether the statements from complainant 
came from individuals who would be in a position to know of respond- 
ent’s notification, we must hold that respondent did promptly notify 
complainant as to the condition of the lemons. It follows that we also 
hold that complainant agreed to a $1.50 per carton adjustment. The 
additional evidence adduced on this point is a March 5, 1981, telegram 
attached to the verified answer, in which the negotiations are discussed, 
and the Pure Gold invoice to respondent on which respondent had noted 
the terms of the agreement. The above — referenced telegram which 
was sent by respondent to Darrigo contains, in pertinent part, the fol- 
lowing statement: 


DEDUCT 1.50 PER CRTN OR 450.00 FROM REMITTANCE TO GOLDEN 
STATE DISTRS ON 300 LEMONS IF AGREEABLE WITH JOHN 
DARRIGO—HE ASKED FOR 1.75 PER CRTN AND I TOLD PURE GOLD I 
WOULD TRY AND GET SETTLED AT 1.50 SO PLS ADVISE IF THIS IS 
ACCEPTABLE 
Since the statement was made comtemporaneously with the events, it 
has credibility and it is, therefore, apparent that someone at complain- 
ant’s agreed to the adjustment. It is also interesting to note that com- 
plainant never submitted any evidence to the contrary subsequent to the 
filing of the verified answer. Further evidence on this point is the April 
30, 1981, telegram, also attached to the verified answer, sent by re- 
spondent to Darrigo’s in which the terms of the allowance were dis- 
cussed: 
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REF PREVIOUS REQUESTS FOR PAYMENT ON 300 CTN LEMONS PUR- 
CHASED BY YOU AND SHIPPED ON FEBRUARY 25, 81 STOP THESE 
LEMONS WERE PURCHASED BY YOU AND ORIGINALLY INVOICED 
AT 5.50 FOB STOP AFTER ARRIVAL AND DUE TO CONDITION AN AL- 
LOWANCE WAS MADE OF 1.50 PER CTN FOR FINAL SETTLEMENT OF 
YOUR CLAIM STOP * * * 


The evidence compels us to hold that the complainant agreed to grant 
respondent a $1.50 per carton allowance on the lemons for a total of 
$450.00. Respondent consequently owes complainant $1,155.00 none of 
which has been paid. We hold, therefore, that respondent’s failure to pay 
complainant the $1,155.00 is a violation of section 2 of the Act for 
which reparation plus interest should be awarded. 

Respondent counterclaims against complainant in the amount of 
$10,078.75 stating as its cause of action the following: 


* * 


* the false accusation, wrongful use of the United 
States Department of Agriculture offices in this entire 
matter, causing much undue work, loss of business with 
Darrigo’s Food Markets and in general to punish PURE 
GOLD INC. for trying to throw their weight around with a 
small company [sic]. 


Such a cause of action was obviously stated in whimsey and, in any 


event, is not one over which we have jurisdiction. It is, therefore, dis- 
missed. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant $1,155.00, as reparation, with interest thereon at the rate 
of 13 percent per annum from April 1, 1981, until paid. 

The counterclaim is dismissed. 

Copies of this order shall be served on the parties. 
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(No. 21,825) 


NORMAN D. RANDALL v. RICHARD LAND. PACA Docket No. 
2-5898. Decided August 5, 1982. 


Unmerchantable apples, failure to prove—Dumping certificate, failure to 
obtain—Liability for entire purchase price 


Where although respondent contends the apples were damaged and unmerchantable, re- 
spondent failed to submit sufficient evidence to prove its allegation. Therefore, re- 
spondent is liable to complainant, the full purchase price for the load of apples. 


Diane Langton, Presiding Officer. 
Complainant and respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in the amount of $6,075.00. The transaction in ques- 
tion involves the sale of a truckload of apples in interstate commerce. 

A copy of the Report of Investigation prepared by the Department was 
served upon each of the parties, and respondent was served with a copy 
of the complaint. Respondent filed an answer thereto, denying liability 
to the complainant. 

Since the amount of damage alleged in the complaint did not exceed 
$15,000.00, the evidence was submitted in accordance with the short- 
ened procedure, as provided in the Rules of Practice (7 CFR 47.20). 
Under this procedure the verified pleadings of the parties are considered 
a part of the evidence in the case, as is the Department’s Report of In- 
vestigation. The parties were given the opportunity to submit additional 
evidence in the form of sworn statements, and to file briefs. Complain- 
ant submitted an opening statement to which respondent did not reply. 
In addition, respondent filed a letter which was received as a brief. 


FINDINGS OF FACT 


1. Complainant is an individual doing business as Norm Randall 
whose address is 5 Peters Road, Casnovia, Michigan 49318. 

2. Respondent is an individual whose address is 4710 Shadowlawn, 
Tampa, Florida 33610. At the time of the transaction involved herein, 
respondent was not licensed under the Act, but was operating subject to 
license. Subsequently, respondent submitted an application and fees and 
on May 26, 1981, license No. 811100 was issued. 
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3. On or about October 18, 1980, in the course of interstate com- 
merce, complainant by oral contract sold to respondent 900 bushels of 
apples, a perishable agricultural commodity. Complainant shipped the 
apples by truck where its agent, the trucker, sold the apples to respond- 
ent. The agreement was confirmed on respondent’s stationery with the 
following notation: “Received 900 Boxes apples. To be sold at biggest 
possible price. Labor and handling to be deducted by Land and son.” The 
notation was signed by R. Land and undated. 

4. The sale was also confirmed on complainant’s Shipping Order form. 
On that form, the trucker noted that “Lands bought 900 bu.”. 

5. On October 18, 1980, respondent accepted the 900 boxes of apples. 

6. The week following October 18, 1980, respondent told complainant 
that it would pay $6.00 a bushel for apples. However, respondent has 
failed to pay complainant the agreed purchase price in the total amount 
of $5,400.00. 

7. Complainant filed an informal complaint to initiate this proceeding 
on January 12, 1981, within 9 months of the accrual of this alleged 
cause of action. 


CONCLUSIONS 


Complainant contends that respondent bought 900 bushel boxes of ap- 
ples from it but has nevertheless refused to pay the purchase price. Re- 
spondent, on the other hand, disputes that the apples were sufficiently 
merchantable. In fact, respondent alleges that a good quantity of the ap- 
ples were dumped. Therefore, respondent alleges it is not liable for the 
purchase price. 

Complainant has the initial burden to prove that the contract was, in 
fact, entered into. Complainant has fulfilled this burden of proof. The 
evidence is clear that complainant shipped a truckload of bushel boxes of 
apples to Florida. Upon their arrival in Florida, the truck driver sold 100 
boxes of apples to another entity and then he sold the remaining 900 
boxes of apples to respondent. The apples were offered for sale to re- 
spondent in Tampa, Florida. By respondent’s written admission, it pur- 
chased the 900 bushel boxes of apples from complainant, “To be sold at 
biggest possible price. Labor and handling to be deducted by Land and 
son. 

Respondent contends that the apples were damaged and therefore, un- 
merchantable. At various points in the evidence respondent elaborates 
how it disposed of the apples. It is alleged that some of the apples were 
given to a church group that canned the apples. However, later in the 
evidence, respondent stated the church group had to dump the apples. In 
addition, respondent stated that a number of hog farmers hauled the 
spoiled apples away, presumably for feed. If, in fact, the apples were suf- 
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ficiently deteriorated that they had to be dumped, the most convincing ~ 
evidence to prove the extent of deterioration and the necessity for dump- 
ing, is an official dump certificate or a certified Federal inspection. Case 
precedent is clear on this issue. In Bennett-Mount Potato G., Inc. v. 
Johnnie’s Produce & Popcorn Supplies Co., 31 A.D. 1196 at 1198 (1972) 
it was held that “Under section 46.22 of the regulations issued pursuant 
to the Act (7 CFR 46.22) a clean and complete record shall be maintained 
showing justification for dumping, and, if five percent or more of a ship- 
ment is dumped, an official certificate, or other specified evidence, shall 
be obtained to prove the produce was without commercial value.” The 
evidence that respondent submitted is insufficient to prove the apples 
were unmerchantable and dumped. Therefore, respondent must be held 
liable for the purchase price of the entire load of apples. 

The evidence is not completely clear as to the specific purchase price of 
the apples. It appears that respondent and complainant originally 
agreed that respondent would sell the apples for the best possible price it 
could and then deduct any labor and handling expenses from the pro- 
ceeds, before remittance. Respondent contends that the purchase price 
should be ascertained by using the Atlanta News Report’s average pur- 
chase price on the date in issue. Respondent alleges that amount would 
be $6.75 per bushel box. Normally, this would be the manner by which 
the payment obligation would be calculated. However, in a letter dated 
January 26, 1981, complainant stated “Lands took the apples and Mr. 
Land told me that he would pay us $6.00 a bushel for them the following 
week. Which he has never done.” Therefore, as complainant has ad- 
mitted that the purchase price was no more than $6.00 a bushel for the 
apples, complainant only has a right to receive that amount. Based upon 
this amount, the total purchase price would be $5,400.00. 

Respondent submitted cryptic evidence at best of expenses for unload- 
ing, packing and other costs that were allegedly incurred in handling the 
apples. While respondent had a right to deduct handling and labor costs, 
the evidence submitted was insufficient to prove the extent of those ex- 
penses, including when and for what purpose those expenses were in- 
curred. Therefore, none of the alleged expenses can be deducted from the 
purchase price. As respondent has committed violations of section 2 of 
the Act, respondent shall pay reparation to complainant to the amount 
of $5,400.00. 


ORDER 


Within (30) days from the date of this order respondent shall pay to 
complainant, as reparation, $5,400.00 with interest thereon at the rate 
of 13% per annum from November 1, 1980, until paid. 

Copies of this order shall be served upon the parties. 
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(No. 21,826) 


TOMATOES, INC. v. ARISTA PRODUCE CoRP. PACA Docket No. 
2-5908. Decided August 5, 1982. 


Existence of contract, failure to prove—Complaint dismissed 


Where complainant failed to prove a contract of sale was entered into with respondent and 
subsequent delivery pursuant to such contract, respondent is not liable for the pur- 
chase price of the produce. Therefore, the complaint must be dismissed. 


George S. Whitten, Presiding Officer. 
Complainant and respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in the amount of $1,694.00, in connection with a 
transaction in interstate commerce involving the alleged sale of 77 car- 
tons of tomatoes. 

A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent which filed an answer thereto denying liability 
to complainant. The amount claimed as damages in the formal com- 
plaint does not exceed $3,000.00 and the shortened method of procedure 
provided in section 47.20 of the Rules of Practice (7 CFR 47.20) is there- 
fore applicable. Under this procedure the verified pleadings of the par- 
ties are considered a part of the evidence as is the Department’s report of 
investigation. In addition, the parties were given opportunity to file evi- 
dence in the form of sworn statements, however, neither party did so. 
Complainant filed a brief. 


FINDINGS OF FACT 


1. Complainant, Tomatoes, Inc., is a corporation whose address is 739 
East 239th Street, Bronx, New York. 

2. Respondent, Arista Produce Corp., is a corporation whose address 
is 25-14 34th Ave., Astoria, New York. At the time of the alleged trans- 
action involved herein, respondent was licensed under the Act. 

3. The 77 cartons of tomatoes involved in this proceeding were re- 
ceived by complainant from outside the State of New York. 
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4. The formal complaint was filed on October 9, 1981, which was 
within nine months after the cause of action alleged herein accrued. 


CONCLUSIONS 


Complainant alleges that it sold 77 boxes of tomatoes to respondent 
for an agreed price of $22.00 per box, or a total of $1,694.00, on a f.o.b. 
basis. Complainant also alleges that the tomatoes were delivered to re- 
spondent at complainant’s loading dock on April 2, 1981. Attached to 
the sworn complaint, signed by complainant’s President Robert King, 
was a sworn statement by complainant’s senior salesman Frank Rico- 
lello, which said in relevant part as follows: 


This is to certify, that I sold and had delivered to Spiros 
Moshopoulos of Arista Produce Corp., 77 boxes of toma- 
toes from lot number 7099b, on April 2, 1981. 


We agreed on a price and I issued ticket number 2654-31 
to record the transaction. 


The tomatoes were delivered to Spiros Moshopoulos, at his 
vehicle, on my instructions and in my presence at the load- 
ing dock of Tomatoes Inc., in the Hunt’s Point Terminal 
Market. The goods were delivered and accepted in good 
order. 


There was also attached as an exhibit to the formal complaint a copy of 
a sale ticket covering the 77 cartons of tomatoes, on the back of which 
was a space for a signature showing that the commodities had been re- 
ceived although the number of cartons transferred, as well as the date, 
were filled in on the back of this slip, there was no signature by the per- 
son who allegedlly received the tomatoes. 

Respondent’s answer was in affidavit form and signed by Spiros Mosh- 
opoulos, president of respondent firm. After denying the principal alle- 
gations of the complaint, Mr. Moshopoulos stated as follows: 


I wish to state that Tomatoes Inc. never sold any tomatoes 
_ to Arista Produce Corp. as set forth in its Complaint. The 
exhibits annexed to said Complaint were not signed by any 
officer or principal of Arista Produce Corp. and said mer- 
chandise was never received by Arista Produce Corp. The 
Complainant has obviously made a mistake in this matter. 


Complainant’s “brief” consisted of another sworn statement by its 
senior salesman, Frank Ricolello which stated in relevant part as fol- 
lows: 
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This is to state, that on April 2, 1981, I personally de- 
livered (77) 6 x 6 Fiesta Tomatoes, @ $22.00 each to a cus- 
tomer named Spiro. The total amount of the purchase 
came to $1694.00. Our ticket number is 2654-31 and the 


lot number was 99-b. Mr Spiro received the tomatoes him- 
self. 


Although this document, since filed as a brief, does not constitute an 
evidentiary submission under the shortened procedure, it may be con- 
sidered for evidentiary purposes as an admission against interest. 
Whereas the first statement, attached to the complaint, speaks of de- 
livery to Spiros Moshopoulos, the later statement speaks of delivery to 
“a customer named Spiro.” Later the customer is referred to as “Mr. 
Spiro.” In neither statement does Frank Ricolello assert that he person- 
ally knew Mr. Moshopoulos so as to be able to identify him. We conclude 
that complainant has failed to meet his burden of proving by a pro- 
ponderance of the evidence that there was a contract of sale entered into 
with respondent and subsequent delivery pursuant to such contract. Ac- 
cordingly, the complaint should be dismissed. 


ORDER 


The complaint is dismissed. 
Copies of this order shall be served upon the parties. 


(No. 21,827) 


GRIFFIN & BRAND SALES AGENCY, INC. v. BIALAS PRODUCE CO., 
Inc. PACA Docket No. 2-5955. Decided August 16, 1982. 


Unrestricted inspection outweighs restricted inspection—Rejection, 
reasonable—Complaint dismissed 


Where the June 6, 1980 inspection showed the onions as having 16% condition defects, 
and where the June 8, 1980 restricted inspection showed the onions as grading U.S 
No. 1, it is concluded the June 6, 1980 inspection has more evidentiary value since it 
was an unrestricted inspection, and since it is more consistent with the 6.6% loss 
and low return of the onions. Therefore, respondent’s rejection of the onions was 
reasonable, and the complaint must be dismissed 


Edward M. Silverstein, Presiding Officer 
Complainant and respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
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DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in the amount of $3,187.50, in connection with a 
transaction, in interstate commerce, involving a shipment of onions. 

A copy of the formal complaint was served upon respondent and a 
copy of the Department’s report of investigation was served upon both 
parties. Respondent filed an answer denying any liability to complain- 
ant. 

Since the amount claimed as damages did not exceed $15,000.00, the 
shortened method of procedure provided in section 47.20 of the Rules of 
Practice (7 CFR §47.20) was followed. Pursuant to this procedure, the 
parties were given the opportunity to file further evidence in the form of 
sworn statements, but neither party did. Also, neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Griffin & Brand Sales Agency, Inc., is a corporation 
whose mailing address is P.O. Box 833, Hereford, Texas 79045. 

2. Respondent, Bialas Produce Co., Inc., is a corporation whose mail- 
ing address is Box 125K, Celery Avenue, New Hampton, New York 
10958. At all pertinent times, respondent was licensed under the Act. 

3. On or about June 2, 1981, in the course of interstate commerce, 
complainant, by oral contract, sold one truckload of medium yellow pre- 
pak onions, consisting of 750 bags to respondent at an agreed price of 
$10.50 per bag ($7,875) delivered, less freight collect in the amount of 
$1,875.00 or $6,000.00. The onions were to grade U.S. No. 1 on delivery. 

4. The onions were shipped on June 2, 1981, from New Mexico and ar- 
rived in New York on June 6, 1981, they were the subject of an unre- 
stricted inspection at 9:00 a.m. of that day. In pertinent part, Inspection 
Certificate No. E 003582 provides as follows: 


Trailer Lic. L126 2 6North Carolina 
x ek RRR BoM 


Condition 
of Load: Through load, 4 to 6 rows, 5 to 8 layers lengthwise, crosswise. 


Temperature 

of Product: At rear of trailer, top 72°F ., bottom 71°F. 

Condition: Mostly firm and fairly dry. 2 to 11%, average 5%, damage by 
black mold occurring between outer papery scales. Most samples 
5 to 9%, many 18 to 22%, average 11%, Black Mold Rot or Bac- 
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terial Soft Rot in various stages, mostly early, affecting 1 to 3 
outer scales. 


Remarks: Applicant furnished labor to make load accessible. 


5. Respondent, after the inspection, rejected the onions. It did, how- 
ever, offer to “handle the onions with a price adjustment.” Complainant, 
however, moved the onions, in the same trailer, to Raleigh, North Caro- 
lina. On June 8, 1981, at 2:45 P.M., the onions were again inspected by a 
Federal inspector who issued Inspection Certificate No. E 155707. In 
pertinent part, that document provides: 


Trailer No. L12626N(C. 
zxeewekkk * 


Condition 
of Load: Through crosswise lengthwise load, 3 to 6 rows, 5 to 7 layers. 


Temperature 

of Product: Range 88° to 90°F. at various locations. 

Condition: Generally firm. Mostly fairly dry, some slightly damp. Average 
2% decay. 

Remarks: Inspection and certificate restricted to product and lading in rear 


stack and upper 4 layers of load. L.&M. Brokerage Paul Hudson 
requested. 


6. Complainant was not able to sell the onions in Raleigh, North Caro- 
lina, and the onions were moved to Atlanta, Georgia, where they were 
placed on consignment with Brand Brothers Produce, Inc. The latter re- 
mitted a return of $3,567.00 f.o.b. to complainant. Fifty of the 750 bags 
were lost. 

7. A formal complaint was filed on November 6, 1981, which was 
within nine months of when the cause of action stated herein accrued. 


CONCLUSION 


Complainant alleges that respondent rejected the onions without good 
cause. In support thereof, it cites the June 8, 1981, Raleigh, North Caro- 
lina, Inspection Certificate which shows that the onions met Departmen- 
tal standards for U.S. No. 1 onions (7 CFR 51.2830). Respondent’s posi- 
tion, that the onions were not U.S. No. 1, however, is supported by the 
June 6, 1981, New Hampton, New York, Inspection Certificate which 
shows the onions as having 16% condition defects. 

Since the June 8, 1981, inspection was not an appeal inspection it does 
not automatically supersede the June 6, 1981, inspection. Bud Antle v. 
Bohack, 32 Agric. Dec. 1589 (1973). Also, the June 6, 1981, inspection 
was unrestricted and thus has more weight than the restricted June 8, 
1981, inspection. Senini Arizona, Inc. v. Fisher Foods, Inc., 39 Agric. 
Dec. 275 (1980). 
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Inasmuch as the June 6, 1980, inspection has more evidentiary value 
than the June 8, 1980, inspection, and because the loss of 6.6% of the 
onions and the low return are not consistent with the damage shown on 
the restricted inspection, we hold that respondent’s rejection was reason- 
able. Therefore, the complaint must be dismissed. 


ORDER 


The complaint is dismissed. 
Copies of this order shall be served in the parties. 


(No. 21,828) 


MERIT PACKING COMPANY v. WILLIAM G. YOKELEY, d/b/a WILLIAM BILLY 
YOKELEY. PACA Docket No. 2-5977. Decided August 16, 1982. 


Abnormal transportation, failure to prove—Good delivery, failure to 
make—Rejection, rightful—Complaint dismissed 


Where complainant failed to prove abnormal transportation service and conditions, and 
where the condition defects of the lettuce exceeded good delivery standards, it is 
concluded respondent’s rejection of the lettuce was rightful. The complaint there- 
fore, is dismissed. 


George L. Aubrey, Presiding Officer. 
Matthew M. McInerney, Newport Beach, Calif., for complainant. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in the amount of $1,976.60 in connection with a 
transaction in interstate commerce involving a truck of lettuce shipped 
from California to North Carolina. 

A copy of the Report of Investigation of this Department was served 
upon the parties. A copy of the formal complaint was served upon re- 
spondent, which filed an answer thereto. 

The amount claimed in the formal complaint is less than $15,000.00. 
Therefore, the shortened procedure provided in PACA Rules of Practice 
at 7 CFR §47.20 is applicable. Under this procedure the pleadings of the 
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parties, if verified, are considered a part of the evidence in the case, as is 
the Department’s Report of Investigation. The parties were given an op- 
portunity to submit additional evidence in the form of sworn state- 
ments, and to file briefs. Complainant submitted an additional state- 
ment and filed a brief. Respondent did not reply to this statement or file 
a brief. 


FINDINGS OF FACT 


1. Complainant is a corporation whose address is P.O. Box 1649, Sali- 
nas, California. 

2. Respondent is an individual whose address is 3108 Glenridge 
Drive, Raleigh, North Carolina. At the time of the transaction described 
herein respondent was licensed under the Act. 

3. At an unknown time and date, complainant and respondent 
entered into an oral contract, negotiated by the firm of Raleigh Broker- 
age and Distributing Company, Raleigh, North Carolina, for the purpose 
and sale of 850 cartons of lettuce. Terms were f.o.b. at $3.50 per carton 
plus 65¢ cooling and 10¢ brokerage for a total invoice amount of 
$3,612.50. No grade was specified. This lettuce was shipped from Cali- 
fornia at an unknown time and date. The complaint alleges that it was 
shipped on June 8, 1981. However the invoice attached to the complaint 
states that it was shipped on June 3, 1981. This invoice indicated that 
the product was sold to Mac’s Produce Co. in Raleigh, North Carolina, a 
trade name of respondent. 

4. At an unknown time and date the truck carrying this lettuce 
reached respondent’s place of business in Raleigh, North Carolina. At 
11:30 a.m. on June 8, 1981, is received official USDA inspection while 
the trailer was parked at respondent’s loading dock. The official USDA 
inspection certificate issued following this inspection reads in pertinent 
part as follows: 


Market Raleigh, N.C. Date June 8, 1981 Hour 11:30 A.M 
Applicant: Mac’s Produce Co. Address: Raleigh, N.C. 

Receiver: Mac’s Produce Co. Address: Raleigh, N.C. 

Shipper: Merit Packing Co. Address: Salinas, Calif. 

(x) Trailer Lic.R 33142Fla. Kind: Mechanical Refrig. 

Where 

Inspected: Applicant’s unloading dock 


Condition of 

Equipment: Mechanical refrigeration unit running. 

Products 

Inspected: Iceberg type LETTUCE in cartons printed “Pride O’ Merit Let- 
tuce, Merit Packing Co., Salinas, Calif., 2 doz. heads.” Applicant 
states 850 cartons. 
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Condition 

of Load: Through crosswise lengthwise load, 5 rows, 2 to 8 layers. 
Condition 

of Pack: Tight. 


Temperature 
of Product: At doorways, bottom 47°F., top 42°F. 


Condition: Heads or portions of heads not affected by condition defects are 
fresh and crisp. Wrapper leaves: No decay. Head leaves: Damage 
by tipburn from 3 to 5 heads per carton, average 17%. Average 
1% decay. 


Remarks: Inspection and certificate restricted to product and lading in rear 
6 stacks of load. 


5. At an unknown time and date respondent notified the Broker, Ra- 
leigh Brokerage and Distributing Company, that it was rejecting the let- 
tuce unless it received “full protection.” This information was relayed to 
complainant, Merit Packing Company, again at an unknown time and 
date. Complainant’s salesman, Mr. Wm. Tarp, refused this because of 
high reported temperature. 

6. Subsequently complainant sent the following telegraphic message: 


MERIT PACKING CO WT 
PO BOX 1649 
SALINAS CA 93902 


THIS MAILGRAM IS A CONFIRMATION COPY OF THE FOLLOWING 
MESSAGE: 

4084248061 MGM TDRN SALINAS CA 76 06-09 1226 P EST 

DAN SCURRY 

RALEIGH BROKERAGE 

PO BOX 11209 

RALEIGH NC 27604 


(THIS IS COPY OF MESSAGE SENT TO MAC’S PRODUCE, PO BOX 
11035, RALEIGH NC 27604) 


GENTLEMEN, 


REGARDING 850 PRIDE O’ MERIT LETTUCE J AND G TRUCK SHIPPED 
JUNE 3 1981 MERIT INVOICE NUMBER 1492. 


NOT ACCEPTING YOUR REJECTION OF ABOVE SHIPMENT. WE ARE 
SELLING THE LETTUCE FOR THE ACCOUNT OF WHOM CONCERNED, 
HOLDING YOU LIABLE FOR ANY DAMAGES. 

MERIT PACKING CO. 

PO BOX 1649 

SALINAS CA 93902 


1227 EST 
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7. At an unknown time and date complainant caused the truck to be 
removed from respondent’s premises, and sold its contents to a firm 
known as D. S. Russell & Sons in Norfolk, Virginia, ultimately netting 
proceeds of $1,635.90. 

8. This proceeding was initiated by an informal complaint filed by 
complainant on August 18, 1981, which was followed by a formal com- 
plaint filed on January 18, 1982. Both of these complaints were timely 
since filed within nine months of the accrual of complainant’s alleged 
cause of action. 


CONCLUSIONS 


The exact timing of the events is not clear from the record as stated in 
the above findings. The complaint admits that there was a rejection of 
the lettuce and thereafter a sale to a third party by complainant. Since 
complainant did not put the timeliness of the rejection at issue we will 
not do so here. We conclude that respondent’s rejection of the product 
was timely and effective.' 

However, complainant feels that the rejection was wrongful. Com- 
plainant’s position seems to be that the product almost made good arri- 
val. That is, the total of 18% condition defects is only marginally above 
the 15% maximum specified as the good delivery standard for no grade 
lettuce under PACA regulations.’ This taken with the 42-47°F tempera- 


1. The complaint states that the truck was rejected by respondent and resold to another 
purchaser. However, after the answer was filed, complainant put its salesman’s statement 
in the record to the effect that the purchaser reported the truck as short 52 cartons. If 
these had been removed by respondent this might constitute an acceptance of the lot. How- 
ever complainant introduced no evidence on this point, and made no showing as to how its 
salesman on the west coast could know that respondent did, in fact remove, anything. 
Absent some evidence having probative value in corroboration of the saleman’s statement 
we are declining to accept it as evidence or allow an amendment of the complaint to require 
respondent to answer. 

2. The PACA regulation on this subject at 7 CFR 46.44 reads in pertinent part as fol- 
lows: 


GOOD DELIVERY STANDARDS 


46.44 Good delivery. 

Unless otherwise agreed to between the contracting parties, “Good Delivery” in connec- 
tion with f.o.b. contracts of purchase and sale means that the commodity meets the re- 
quirements of the contract at time of loading or sale and, if the shipment is handled under 
normal transportation service and conditions, will meet the following additional require- 
ments on delivery at the contract destination: 

(a) Lettuce.(1) * * * 

(2) If the contract does not specify a U.S. grade or percentage of condition defects, the 
lettuce at destination may contain a maximum of 15 percent, by count, of the heads in any 
lot which are damaged by condition defects, including therein not more than 9 percent seri- 
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tures observed during the inspection causes complainant to believe that 
the suitable shipping condition warranty does not apply in this case. 

This case is similar to Bud Antle v. J. M. Fields, 38 A.D. 844 (1979). 
That case also involved lettuce which was rejected by the receiver even 
though the defects were only marginal. In that case it was held that 
where a rejected commodity was sold under f.o.b. terms, the shipper had 
the burden of showing that the rejection was wrongful and also that 
transportation service and conditions were abnormal in order to void the 
warranty of suitable shipping condition. Here the shipper has failed to 
produce a temperature recording device to show that the proper tem- 
perature was not maintained during transit. The somewhat elevated 
temperature at the open doors at time of inspection is no evidence what- 
ever of the temperature maintained during transit. Also, complainant 
has failed to establish with any certainty when the truck left California, 
when it arrived on the East coast, and, for that matter, what normal 
transit time should have been. 

Since complainant has failed to prove abnormal transportation, and 
since the condition defects on the inspection certificate exceed PACA 
good delivery standards, we must conclude that respondent’s rejection of 
the lettuce was rightful. Bud Antle v. J. M. Fields, supra, at 847. Ac- 
cordingly, the complaint should be dismissed. 


ORDER 


The complaint is dismissed. 
Copies of this order shall be served upon the parties. 


Cont. 

ous damage of which not more than 5 percent may be decay affecting any portion of the 
head exclusive of wrapping leaves. Sales made on a percentage of a U.S. grade, without 
specifying the percentage of condition defects separately from the permanent defects, fall 
under this provision, and the lettuce may not contain more than a total of 15 percent condi- 
tion defects at destination * * * 
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(No. 21,829) 


AMERICAN BANANA CoO., INC. v. LATIN BELLY LIMITED. PACA Docket 
No. 2-5947. Decided August 20, 1982. 


Failure to pay—Reparation awarded 


Where respondent purchased received and accepted the subject bananas, and did not allege 
a breach of contract of any kind on the part of complainant, respondent is liable for 
the full purchase price of the bananas. 


Andrew Y. Stanton, Presiding Officer. 
Complainant, pro se. 
Linda Sokoloff, New York, N.Y., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499 (a) et seq.). A timely 
complaint was filed in which complainant seeks a reparation reward 
against respondent in the amount of $2,323.75 in connection with the 
sale of bananas in interstate commerce. 

A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent, who filed an answer thereto denying liability to 
complainant. 

Since the amount claimed as damages does not exceed $15,000, the 
shortened procedure provided in section 47.20 of the Rules of Practice (7 
CFR 47.20) is applicable. Pursuant to such procedure, the parties were 
given the opportunity to submit additional evidence in the form of veri- 
fied statements and to file briefs, but declined to do so. 


FINDINGS OF FACT 


1. Complainant, American Banana Co. Inc., is a corporation whose ad- 
dress is Pier 2, Harlem River, Bronx, New York. 

2. Respondent, Latin Belly Limited, is a corporation whose address is 
1312 A Randall Avenue, Perth Amboy, New Jersey. At the time of the 
transaction involved herein, respondent was licensed under the Act. 

3. Between July 6, 1981, and August 17, 1981, complainant, by oral 
contract, sold to respondent six truckloads of bananas for $6,308.50, 
f.0.b. 
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4. Between July 6, 1981, and August 17, 1981, complainant shipped 
the bananas subject to the contract, which it had received from Mary- 
land, to respondent. Respondent accepted the bananas but has failed to 
pay $2,323.75 of the contract price. 

5. A formal complaint was filed on November 13, 1981, which was 
within nine months from the time the cause of action herein accrued. 


CONCLUSIONS 


Respondent, in its answer, claims that complainant is affiliated with 
School Pantry, Inc., Perth Amboy, New Jersey, and is, therefore, subject 
to the defenses respondent has asserted against that company in another 
PACA reparation proceeding, School Pantry, Inc. v. Latin Belly Limited, 
PACA Docket No. 2-5946. Respondent incorporates by reference its 
answer in that proceeding. However, the Department’s records reflect 
that respondent’s allegation concerning the connection between com- 
plainant and School Pantry Inc. is not correct. Therefore, respondent’s 
answer in the School Pantry, Inc. proceeding is wholly irrelevant to the 
instant action. Respondent also claims that it has received no payment 
from the Department for contracts performed in July and August, 1981. 
However, respondent has failed to show how this contention, even if 
valid, is relevant to the transactions between the complainant and re- 
spondent that are the subject of this proceeding. 

Respondent does not deny purchasing, receiving, and accepting the ba- 
nanas pursuant to its contract with complainant, but failing to pay 
$2,323.75 of the contract price. Having accepted the bananas, respond- 
ent became liable for the entire contract price, less damages due to any 
breach of warranty by complainant. J-B Distributing Co. v. M. Levin & 
Co. and J. J. Distributing, 39 A.D. 713 (1980). Respondent has not al- 
leged a breach of any kind and is, therefore, liable for the unpaid portion 
of the contract price totaling $2,323.75. Respondent’s failure to pay this 
sum to complainant is a violation of section 2 of the Act for which rep- 
aration should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $2,323.75, with interest thereon at the rate 
of 13% per annum from September 1, 1981, until paid. 

Copies of this order shall be served upon the parties. 
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(No. 21,830) 


TOM BENGARD RANCH INC. v. TOMATOES INC. PACA Docket No. 
2-5979. Decided August 20, 1982. 


Inspection—Material misrepresentation of facts—Consignment agreement, 
rescinded—Breach of contract, failure to prove—Reparation 
awarded—Counterclaim, dismissed 


Where respondent misinformed complainant of the actual number of cartons inspected, 
complainant is not held to the consignment agreement made after receiving the 
misinformation. Thus, based on the original f.o.b. sales contract, since respondent 
received and accepted the produce, and failed to prove a breach of contract by com- 
plainant, respondent is therefore liable for the full contract price thereof. 


Andrew Y. Stanton, Presiding Officer. 
Matthew M. McInerney, Newport Beach, Calif., for complainant. 
Norman Coplan, New York, N.Y., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent in the amount of $3,627.50 in connection with the 
sale of a shipment of lettuce in interstate commerce. 

A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent, who filed an answer thereto denying liability to 
complainant. Respondent also filed a counterclaim and set-off for $240. 
Complainant filed a reply to this counterclaim and set-off, denying lia- 
bility. 

Since the amount claimed as damages does not exceed $15,000, the 
shortened procedure as provided in section 47.20 of the Rules of Practice 
(7 CFR 47.20) is applicable. Pursuant to such procedure, complainant 
filed an opening statement, respondent filed an answering statement 
and complainant filed a statement in reply. Both parties filed briefs. 


FINDINGS OF FACT 


1. Complainant, Tom Bengard Ranch Inc., is a corporation whose ad- 
dress is P.O. Box 5156, Salinas, California. At the time of the transac- 
tion involved herein, complainant was licensed under the Act. 
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2. Respondent, Tomatoes, Inc., is a corporation whose address is 735 
E. 239th Street, Bronx, New York. At the time of the transaction herein, 
respondent was licensed under the Act. 

3. On approximately June 27, 1981, complainant, by oral contract, 
sold to respondent 700 cartons of lettuce at $4.50 per carton plus $.65 
per carton cooling and $22.50 for a Ryan thermometer for a total f.o.b. 
price of $3,627.50. Ernest P. Dovolis, Inc., Salinas, California, acted as 
the broker. 

4. On approximately June 27, 1981, complainant shipped the lettuce 
in interstate commerce to respondent’s place of business, where it ar- 
rived on July 2, 1981. Upon arrival, respondent unloaded the lettuce and 
secured a federal inspection at 5:10 a.m. on July 2, 1981. The inspection 
report shows complainant to be the shipper. It also indicates that only 
300 cartons were inspected. It found the condition of the lettuce to be as 
follows: 


Heads or portions of heads not affected by condition de- 
fects are fresh and crisp. Wrapper leaves: Average 1% de- 
cay. Head leaves: 1 to 2 heads average 6% damage by Tip- 
burn. Decay ranges 1 to 3 heads, average 9% Bacterial Soft 
Rot in various stages affecting 1 to 2 leaves. 


5. After the inspection, respondent informed the broker of the inspec- 
tion results, who conveyed this information to complainant. However, 
complainant was not told that the inspection covered only 300 cartons. 
Complainant then authorized respondent to handle the lettuce on con- 
signment. Several weeks later, complainant received a copy of the in- 
spection report. 

6. Respondent claimed to have realized $632.50 from its consignment 
sales, and remitted this sum to complainant as full payment. Complain- 
ant refused to accept the $632.50 on that basis. Respondent has, to date, 
failed to pay the contract price of $3,627.50. 

7. A formal complaint was filed on November 27, 1981, which was 
within nine months from the time the cause of action herein accrued. 

8. Respondent filed a counterclaim and set-off on February 23, 1982, 
based on the cause of action alleged in the complaint. 


CONCLUSIONS 


Complainant contends that it authorized respondent to handle the let- 
tuce on consignment based on misinformation received concerning the 
inspection taken upon arrival of the produce at respondent’s place of 
business on July 2, 1981. Complainant asserts that it was told that the 
pulp temperatures were from 38 degrees to 40 degrees, when subsequent 
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inquiry with the Department showed them to be from 49 degrees to 53 
degrees. Complainant also asserts that it was not informed that the in- 
spection covered only 300 of the 700 cartons shipped. Complainant 
claims that if it had been made aware of these factors, it would never 
have authorized the consignment and that respondent should thus be 
held liable for the entire contract price. 

Respondent replies that the pump temperatures reported to complain- 
ant were those that it had found on its own, as the inspection report had 
made no mention of such temperatures. It is respondent’s position that 
the Ryan tape shows that proper cooling was constantly maintained 
during transit, and that the condition problems were, therefore, not the 
result of improper transportation. Respondent has never responded to 
the allegation that it failed to reveal that the federal inspection covered 
only 300 cartons. 

We need not discuss the question of the pulp temperatures, as the case 
can be resolved on the basis of the number of cartons inspected. The re- 
sults of an inspection made on less than half the produce shipped in in- 
sufficient evidence of a breach of contract on the part of the shipper. 
Mario Saikhon v. Russell-Ward Company, Inc., 34 A.D. 1940 (1975). It 
is, therefore, quite likely that complainant would not have permitted re- 
spondent to handle the lettuce on consignment if complainant had 
known that only 300 out of the 700 cartons shipped had been subject to 
the inspection. Accordingly, the failure of respondent to accurately in- 
form complainant of the actual number of cartons inspected constitutes 
a material misrepresentation of fact upon which complainant relied, and 
allows complainant to rescind its consignment agreement. Mendelson- 
Zeller Co., Inc. v. Wm. Turino Co., Inc., 32 A.D. 1972 (1973). The rights 
and liabilities of the parties will thus be based on the terms of the orig- 
inal f.o.b. sales contract. 

Respondent does not deny receiving and accepting the lettuce shipped 
by complainant. Having done so, respondent is liable for the agreed con- 
tract price, less damages due to any breach of contract by complainant. 
Respondent has the burden of proving both the breach and damages by a 
preponderance of the evidence. J-B Distributing Co. v. M. Levin & Co. & 
J. J. Distributing, 39 A.D. 713 (1980). Respondent has not provided ade- 
quate proof of any breach of contract on the part of complainant. There- 
fore, respondent is liable for the entire contract price of $3,627.50 and 
its failure to pay this sum to complainant is a violation of section 2 of the 
Act, for which reparation should be awarded, with interest. In addition, 
because respondent has failed to prove that complainant was in breach 
of contract, respondent’s counterclaim and set-off must be dismissed. 
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ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $3,627.50, with interest thereon at the rate 
of 13% per annum from August 1, 1981, until paid. 

Respondent’s counterclaim and set-off are hereby dismissed. 

Copies of this order shall be served upon the parties. 


(No. 21,831) 


STANDARD FRUIT & VEGETABLE Co., INC. v. H & H DISTRIBUTING 
Co. PACA Docket No. 2-5987. Decided August 20, 1982. 


Breach of contract and damages, failure to prove—Liability for unpaid 
portion of contract price 


Where respondent admitted receiving and accepting the produce, and where respondent 
failed to present evidence to support its claim the produce was in poor condition, re- 
spondent is liable for the unpaid portion of the contract price. 


Andrew Y. Stanton, Presiding Officer. 
Complainant and respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499 (a) et seq.). A timely 
complaint was filed in which complainant sought a reparation award 
against respondent in the amount of $3,285.65 in connection with ship- 
ments of fruit and vegetables in interstate commerce. 

A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent, who filed an answer thereto admitting liability 
for $3,061.50 but denying liability for $224.15. An Order Requiring 
Payment of Undisputed Amount was issued on April 20, 1982, ordering 
respondent to pay complainant $3061.50 and leaving respondent’s liabil- 
ity with respect to the $224.15 remaining in dispute for later determina- 
tion. 

Since the amount claimed as damages does not exceed $15,000, the 
shortened procedure provided in section 47.20 of the Rules of Practice (7 
CFR 47.20) is applicable. Pursuant to such procedure, complainant filed 
an opening statement. Neither party filed a brief. 
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FINDINGS OF FACT 


1. Complainant, Standard Fruit & Vegetable Co., Inc., is a corpora- 
tion whose address is P.O. Box 225027, Dallas, Texas. 

2. Respondent, H & H Distributing Co., is a partnership composed of 
Robbye C. Hall and Roy G. Hall, whose address is P.O. Box 143, El Do- 
rado, Arkansas. At the time of the transaction involved herein, respond- 
ent was licensed under the Act. 

3. On approximately December 27, 1980, June 13, 1981, and June 28, 
1981, complainant, by oral contract, sold to respondent three partial 
truckloads of mixed fruit and vegetables for $5,697.25, f.o.b. 

4. On approximately December 27, 1980, June 18, 1981, and June 28, 
1981, complainant shipped the produce subject to the contract to re- 
spondent, in interstate commerce. Respondent accepted the produce, but 
paid only $2,411.60, leaving $3,285.65 unpaid. 

5. Complainant filed a formal complaint on July 27, 1981, which was 
within nine months from the time the cause of action herein accrued. 

6. On March 18, 1982, respondent filed an unverified answer, admit- 
ting liability for $3,061.50, but denying liability for the $224.15 in con- 
nection with complainant’s shipment of December 27, 1980. 

7. On April 20, 1982, the Department issued an Order Requiring Pay- 
ment of Undisputed Amount, ordering respondent to pay complainant 
$3,061.50. 


CONCLUSIONS 


In its unverified answer, respondent admits to owing complainant 
$3,061.50, for which an Order Requiring Payment of Undisputed 
Amount was issued on April 20, 1982. Respondent denies liability in 
connection with one partial truckload shipped on December 27, 1980, in 
the amount of $224.15, claiming that complainant agreed to give credit 
to respondent for this amount due to the bad condition of the produce on 
receipt. 

Respondent admits receiving and accepting the produce claimed in the 
complaint. It is, therefore, liable to complainant for the contract price 
less damages which resulted from any breach of contract by complain- 
ant. It is respondent’s burden to prove the breach and damages by a pre- 
ponderance of the evidence. J-B Distributing Co. v. M. Levin & Co. & 
J. J. Distributing, 39 A.D. 713 (1980). Respondent has presented no evi- 
dence to support its claim of poor condition. It is, therefore, liable for the 
unpaid portion of the contract price of $224.15, and its failure to pay 
this sum to complainant is a violation of section 2 of the Act, for which 
reparation shou!d be awarded, with interest. 
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ORDER 
Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $224.15, with interest thereon at the rate of 
13% per annum from February 1, 1981, until paid. 
Copies of this order shall be served upon the parties. 


MISCELLANEOUS ORDERS ISSUED BY 
DONALD A. CAMPBELL, JUDICIAL OFFICER 


(STAY) ORDER 
(No. 21,832) 


PANDOL BROTHERS, INC. v. HARBOR BANANA DISTRIBUTORS, INC. 
PACA Docket No. 2-5807. Order issued August 4, 1982. Pro- 
ceeding stayed pending bankruptcy proceedings. 


ORDERS OF DISMISSAL 
(No. 21,833) 


RAY BRYANT PACKING Co. v. LLOYD MEYERS Co. PACA Docket No. 
2-5855. Order issued August 4, 1982. Settlement between the 
parties. 


(No. 21,834) 


EVERKRISP VEGETABLES, INC. v. H.E. BUTT GROCERY COMPANY. 
PACA Docket No. 2-6040. Order issued August 4, 1982. Com- 
plainant requested dismissal of the complaint. 


(No. 21,835) 


SQUILLANTE & ZIMMERMAN SALES, INC. a/t/a SIMON AND FRENCH v. THE 
AUSTER Co. PACA Docket No. 2-6054. Order issued August 
16, 1982. Settlement between the parties — complainant author- 
ized dismissal of complaint. 


(No. 21,836) 


NORTHERN FRUIT Co., INC. v. LESTER DISTRIBUTING CoO. PACA Dock- 
et No. 2-6051. Order issued August 20, 1982. Respondent ten- 
dered check to complainant in full settlement. 





MISCELLANEOUS 
Cite as 41 A.D. 1643 


REPARATION DEFAULT DECISIONS — (RD) ISSUED BY 
DONALD A. CAMPBELL, JUDICIAL OFFICER 


(No. 21,837) 


HUNT OIL COMPANY a/t/a PLANTATION PRODUCE CO. v. FRIEDMEYER 
PRODUCE Co. INc. PACA Docket No. RD-82-233. Repara- 
tion of $16,462.75 with 13 percent interest from February 1, 1982, 
awarded complainant against respondent in order issued August 5, 
1982. 


(No. 21,838) 


VEG-FRESH, INC. v. DISETTE FRUIT & PRODUCE. PACA Docket No. 
RD-82-234. Reparation of $12,121.50 with 13 percent interest 
from February 1, 1982, awarded complainant against respondent in 
order issued August 5, 1982. 


(No. 21,839) 


MIKE PHILLIPS ENTERPRISES, INC. v. RAY BRACAMONTE d/b/a R. B. 
PRODUCE. PACA Docket No. RD-82-235. Reparation of 
$1,041.75 with 13 percent interest from September 1, 1981, 
awarded complainant against respondent in order issued August 5, 


1982. 
(No. 21,840) 


Morris NATHAN PRODUCE Co., INC. v. MARANO BROS. DUPAGE 
PRODUCE INC. PACA Docket No. RD-82-236. Reparation of 
$8,450.00 with 13 percent interest from May 1, 1982, awarded 
complainant against respondent in order issued August 5, 1982. 


(No. 21,841) 


RAY SYKES & SON PRODUCE, INC. v. ROBERT A. FERWERDA d/b/a FOUR 
SEASONS WHOLESALE PRODUCE. PACA Docket No. RD- 
82-237. Reparation of $4,504.50 with 13 percent from Septem- 
ber 1, 1981, awarded complainant against respondent in order is- 
sued August 6, 1982. 


(No. 21,842) 


MERIT PACKING COMPANY v. TIMOTHY M. BELL d/b/a BELL BROKERAGE 
COMPANY. PACA Docket No. RD-82-238. Reparation of 
$4,138.50 with 13 percent interest from November 1, 1981, 
awarded complainant against respondent in order issued August 6, 
1982. 
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(No. 21,843) 


P-R FARMS SALES & EXPORT, INC. v. W. F. PINCKNEY CoO., INC. PACA 
Docket No. RD-82-239. Reparation of $7,668.44 with 13 per- 
cent interest from September 1, 1981, awarded complainant 
against respondent in order issued August 6, 1982. 


(No. 21,844) 


VITRO & PECORARO Co., INC. v. MARANO BROS. DUPAGE PRODUCE 
INC. PACA Docket No. RD-82-240. Reparation of $2,577.75 
with 13 percent interest from April 1, 1982, awarded complainant 
against respondent in order issued August 6, 1982. 


(No. 21,845) 


BLUE ANCHOR INC. v. HAMMOND BROS. PRODUCE INC. PACA Docket 
No. RD-82-241. Reparation of $1,716.00 with 13 percent inter- 
est from September 1, 1981, awarded complainant against respond- 
ent in order issued August 6, 1982. 


(No. 21,846) 


JOHN UGASTE INC. v. ROBERT L. DRABEK Co. INC. PACA Docket No. 


RD-82-242. Reparation of $14,638.50 with 13 percent interest 
from September 1, 1981, awarded complainant against respondent 
in order issued August 6, 1982. 


(No. 21,847) 


ROGELIO C. SARDINA d/b/a SARDINAS FARM v. LATIN AMERICAN 
PRODUCE. PACA Docket No. RD-82-244. Reparation of 
$12,838.25 with 138 percent interest from January 1, 1982, 
awarded complainant against respondent in order issued August 6, 
1982. 


(No. 21,848) 


RICHARD E. WARD d/b/a SANDYHILL FARMS v. WATERMILL EXPORT 
Inc. PACA Docket No. RD-82-245. Reparation of $9,056.48 
with 13 percent interest from August 1, 1981, awarded complain- 
ant against respondent in order issued August 6, 1982. 
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(No. 21,849) 


RALSTON PURINA COMPANY v. D L FooD PURVEYORS, INC. a/tla MDM 
Foops. PACA Docket No. RD-82-246. Reparation of 
$33,197.50 with 13 percent interest from October 1, 1981, awarded 
complainant against respondent in order issued August 9, 1982. 


(No. 21,850) 


SYMMS FRUIT RANCH INC. v. YANKEE BROKERAGE INC. PACA Docket 
No. RD-82-247. Reparation of $3,799.71 with 13 percent inter- 
est from October 1, 1981, awarded complainant against respondent 
in order issued August 9, 1982. 


(No. 21,851) 


YATARO MINAMI d/b/a H. Y. MINAMI & SONS v. FOURSOME BROKER- 
AGE Inc. PACA Docket No. RD-82-248. Reparation of 
$19,692.80 with 13 percent interest from December 1, 1981, 
awarded complainant against respondent in order issued August 9, 
1982. 


(No. 21,852) 


BUSHMANS’ INC. v. FARM FRESH PRODUCE Co. PACA Docket No. 
RD-82-249. Reparation of $6,933.00 with 13 percent interest 
from November 1, 1981, awarded complainant against respondent 
in order issued August 9, 1982. 


(No. 21,853) 


FOUR STAR TOMATO INC. v. NETWORK BROKERAGE INC. | PACA Dock- 
et No. RD-82-250. Reparation of $3,790.73 with 13 percent in- 
terest from January 1, 1982, awarded complainant against respond- 
ent in order issued August 9, 1982. 


(No. 21,854) 


RAIMOND & RAIMOND INC. v. TOMATOES INC. PACA Docket No. 
RD-82-251. Reparation of $8,562.90 with 13 percent interest 
from July 1, 1981, awarded complainant against respondent in 
order issued August 9, 1982. 
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(No. 21,855) 


FIESTA FARMS COOPERATIVE v. ANGELO F. PALOMBO d/b/a PALOMBO 
FARMS OF COLORADO. PACA Docket No. RD-82-252. Rep- 
aration of $34,723.50 with 13 percent interest from March 1, 1982, 
awarded complainant against respondent in order issued August 9, 
1982. 


(No. 21,856) 


STRUBE CELERY & VEGETABLE Co. v. LATIN AMERICAN PRODUCE 
Inc. PACA Docket No. RD-82-253. Reparation of $382.00 
with 13 percent interest from April 1, 1982, awarded complainant 
against respondent in order issued August 9, 1982. 


(No. 21,857) 


HIRAKATA BROS. v. HILLTOP FARMS. PACA Docket No. RD-82- 
254. Reparation of $25,552.15 with 13 percent interest from 
October 1, 1981, awarded complainant against respondent in order 
issued August 10, 1982. 


(No. 21,858) 


JOSEPH J. SAVIOLI d/b/a AMERICAN FRUIT DISTRIBUTORS v. COLLEY- 
Woops INC. PACA Docket No. RD-82-255. Reparation of 
$6,904.01 with 13 percent interest from August 1, 1981, awarded 
complainant against respondent in order issued August 10, 1982. 


(No. 21,859) 


ALL STATE PACKERS INC. v. PETER J. EMBERTON d/b/a MIXT PRODUCE 
a/tla WESTERN MIXT PRODUCE Co. PACA Docket No. RD-82- 
256. Reparation of $1,609.20 with 13 percent interest from 
October 1, 1981, awarded complainant against respondent in order 
issued August 10, 1982. 


(No. 21,860) 


R.B. Topp PRODUCE Co. INC. v. FRIEDMEYER PRODUCE CO. 
Inc. | PACA Docket No. RD-82-257. Reparation of $2,544.50 
with 13 percent interest from October 1, 1981, awarded complain- 
ant against respondent in order issued August 10, 1982. 





MISCELLANEOUS 
Cite as 41 A.D. 1647 


(No. 21,861) 


ROGER HARLOFF PACKING INC. v. FLOYD M. “TAD” EVANS d/b/a FLOYD 
M. “TAD” EVANS PRODUCE. PACA Docket No. RD-82- 
258. Reparation of $7,852.80 with 13 percent interest from July 
1, 1981, awarded complainant against respondent in order issued 
August 10, 1982. 


(No. 21,862) 


Woopy’s TOMATO CORP. v. TOMATOES INC. PACA Docket No. 
RD-82-259. Reparation of $25,466.80 with 13 percent interest 
from January 1, 1982, awarded complainant against respondent in 
order issued August 10, 1982. 


(No. 21,863) 


FRANK’S DISTRIBUTING INC. v. FOOD SERVICE INDUSTRIES INC. alt/a 
EASTERN PACIFIC PICKLE Co. PACA Docket No. RD-82- 
260. Reparation of $21,588.15 with 13 percent interest from 
December 10, 1981, awarded complainant against respondent in 
order issued August 10, 1982. 


(No. 21,864) 


AMIGO Foops Corp. v. LATIN BELLY LIMITED a/t/a BETANCOURT FOODS 
SYSTEM. PACA Docket No. RD-82-261. Reparation of 
$40,952.20 with 13 percent interest from October 1, 1981, awarded 
complainant against respondent in order issued August 10, 1982. 


(No. 21,865) 


YAKIMA FRUIT & COLD STORAGE Co. v. WARLEY FRUIT & PRODUCE, 
Inc. PACA Docket No. RD-82-262. Reparation of $5,310.00 
with 13 percent interest from January 1, 1982, awarded complain- 
ant against respondent in order issued August 11, 1982. 


(No. 21,866) 


HARVEY C. HANSEN d/b/a HARVEY’S v. WARLEY FRUIT & PRODUCE, 
INC. PACA Docket No. RD-82-263. Reparation of 
$30,972.95 with 13 percent interest from March 1, 1982, awarded 
complainant against respondent in order issued August 11, 1982. 
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(No. 21,867) 


MILO J. IVERSON d/b/a IVERSON BROKERAGE COMPANY v. WARLEY FRUIT 
& PRODUCE, INC. PACA Docket No. RD-82-264. Reparation 
of $2,000.00 with 13 percent interest from November 1, 1981, 
awarded complainant against respondent in order issued August 11, 
1982. 


(No. 21,868) 


DEBRUYN PRODUCE CO. v. WARLEY FRUIT & PRODUCE Co., INC. 
PACA Docket No. RD-82-265. Reparation of $2,990.95 with 13 
percent interest from January 1, 1982, awarded complainant 
against respondent in order issued August 11, 1982. 


(No. 21,869) 


VEG-A-MIX v. PERRY R. HARRISON d/b/a PINE BLUFF PRO- 
DUCE. PACA Docket No. RD-82-266. Reparation of $216.60 
with 13 percent interest from October 1, 1981, awarded complain- 
ant against respondent in order issued August 11, 1982. 


(No. 21,870) 


BELLO TOMATOE INC. v. SAMUEL SIMON PETRO d/b/a SAM PETRO 


PrRoDUCE. PACA Docket No. RD-82-269. Reparation of 
$14,495.85 with 13 percent interest from March 1, 1982, awarded 
complainant against respondent in order issued August 11, 1982. 


(No. 21,871) 


STRUBE CELERY & VEGETABLE Co. v. MARANO BROS. DUPAGE PRODUCE, 
INC. PACA Docket No. RD-82-270. Reparation of $4,437.00 
with 13 percent interest from April 1, 1982, awarded complainant 
against respondent in order issued August 11, 1982. 


(No. 21,872) 


AL J. WETH v. GRO-PRO, INC. and/or FRUIT HILL, INC. | PACA Docket 
No. RD-82-271. Reparation of $822.79 with 13 percent interest 
from September 1, 1981, awarded complainant against respondent 
in order issued August 11, 1982. 
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(No. 21,873) 


THE AUSTER COMPANY, INC. v. ANTHONY J. D’ACQUISTO d/b/a TROPIC 
BANANA Co. PACA Docket No. RD-82-272. Reparation of 
$800.00 with 13 percent interest from October 1, 1981, awarded 
complainant against respondent in order issued August 17, 1982. 


(No. 21,874) 


AUGUST BATTAGLIA COMPANY INC. v. WPC INC. and/or WAYNE 
CUSIMANO INC. PACA Docket No. RD-82-273. Reparation 
of $5,525.00 with 13 percent interest from February 1, 1982, 
awarded complainant against respondent in order issued August 17, 
1982. 


(No. 21,875) 


THOMAS M. HUBBARD and WILLIAM B. HUBBARD, JR. d/b/a THE 
HUBBARD COMPANY v. PETER J. EMBERTON d/b/a MIXT PRODUCE 
altla) WESTERN MIXT PRODUCE CO. PACA Docket No. 
RD-82-274. Reparation of $1,395.00 with 13 percent interest 
from November 1, 1981, awarded complainant against respondent 
in order issued August 17, 1982. 


(No. 21,876) 


CAL-PACIFIC PRODUCE Co. v. GENE GUICE & SON, INc. | PACA Docket 
No. RD-82-275. Reparation of $1,489.30 with 13 percent in- 
terest from November 1, 1981, awarded complainant against re- 
spondent in order issued August 17, 1982. 


(No. 21,877) 


S & R WATERMELONS INC. v. DANIEL A. GALLO Co. INc. | PACA Dock- 
et No. RD-82-277. Reparation of $62,721.55 with 13 percent 
interest from October 1, 1981, awarded complainant against re- 
spondent in order issued August 17, 1982. 


(No. 21,878) 


GRADY PRUETTE v. TOMATOES INC. PACA Docket No. RD-82- 
278. Reparation of $29,078.50 with 13 percent interest from 
March 1, 1982, awarded complainant against respondent in order 
issued August 17, 1982. 
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(No. 21,879) 


WAYNE F. JONES d/b/a JONES PRODUCE Co. v. KEN MITCHELL d/b/a TRI- 
STATE PRODUCE. PACA Docket No. RD-82-279. Reparation 
of $1,206.25 with 13 percent interest from July 1, 1981, awarded 
complainant against respondent in order issued August 17, 1982. 


(No. 21,880) 


SQUILLANTE & ZIMMERMAN SALES INC. v. ONION SALES INC. PACA 
Docket No. RD-82-280. Reparation of $31,033.00 with 13 per- 
cent interest from March 1, 1982, awarded complainant against re- 
spondent in order issued August 18, 1982. 


(No. 21,881) 


NEELY PRODUCE, INC. v. ROPER BROTHERS WHOLESALE PRODUCE & 
EGGS, INC. PACA Docket No. RD-82-281. Reparation of 
$9,747.30 with 13 percent interest from December 1, 1981, 
awarded complainant against respondent in order issued August 18, 
1982. 


(No. 21,882) 


ROBERT T. COCHRAN & Co. INC. v. TIMMONS M. CARPENTER d/b/a TIM 
CARPENTER PRODUCE CO. PACA Docket No. RD-82- 
282. Reparation of $2,349.52 with 13 percent interest from Au- 
gust 1, 1981, awarded complainant against respondent in order is- 
sued August 18, 1982. 


(No. 21,883) 


C. J. PRETTYMAN, JR. INCORPORATED v. RINELLA’S WHOLESALE FRUIT & 
PRODUCE. PACA Docket No. RD-82-283. Reparation of 
$7,296.75 with 13 percent interest from August 1, 1981, awarded 
complainant against respondent in order issued August 18, 1982. 


(No. 21,884) 


WILLIAM CLAPP and TIM YAKSITCH d/b/a Myco v. TIMOTHY M. BELL 
d/b/a BELL BROKERAGE COMPANY. PACA Docket No. RD-82- 
284. Reparation of $1,460.00 with 13 percent interest from De- 
cember 1, 1981, awarded complainant against respondent in order 
issued August 18, 1982. 
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(No. 21,885) 


MOSES J. FARRIS d/b/a M. J. FARRIS BROKERAGE CO. v. COUSINS’ 
PRODUCE INC. PACA Docket No. RD-82-285. Reparation of 
$21,138.80 with 13 percent interest from December 1, 1981, 
awarded complainant against respondent in order issued August 18, 
1982. 


(No. 21,886) 


ADMIRAL PACKING COMPANY v. MARANO BROS. DUPAGE PRODUCE, 
Inc. PACA Docket No. RD-82-286. Reparation of $6,269.60 
with 13 percent interest from March 1, 1982, awarded complainant 
against respondent in order issued August 18, 1982. 


(No. 21,887) 


BUSHMANS’ INC. v. MEYER BROS. PACA Docket No. RD- 
82-289 Reparation of $8,348.75 with 13 percent interest from 
March 1, 1982, awarded complainant against respondent in order 
issued August 19, 1982. 


(No. 21,888) 


SYMMS FRUIT RANCH, INC. v. J LC INC. a/t/a INTERSTATE BROKERS OF 
ARIZONA. PACA Docket No. RD-82-290. Reparation of 
$22,756.18 with 13 percent interest from January 1, 1982, 
awarded complainant against respondent in order issued August 19, 
1982. 


(No. 21,889) 


OLIVER RANCH INC. v. DAVID E. FERREN d/b/a EL PASO DE ROBLES 
ENTERPRISES. PACA Docket No. RD-82-291. Reparation of 
$12,134.40 with 13 percent interest from July 1, 1981, awarded 
complainant against respondent in order issued August 19, 1982. 


(No. 21,890) 


HORWATH and Co. INC. a/t/a GONZALES PACKING Co. v. DANIEL NAVILIO 
PRODUCE. PACA Docket No. RD-82-293. Reparation of 
$1,280.00 with 13 percent interest from November 1, 1981, 
awarded complainant against respondent in order issued August 19, 
1982. 





1652 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 41 A.D. 1652 


(No. 21,891) 


SUMMIT ENTERPRISES d/b/a COOK SALES COMPANY v. IRISH PRODUCE 
Co. PACA Docket No. RD-82-294. Reparation of $3,871.50 
with 13 percent interest from December 1, 1981, awarded com- 
plainant against respondent in order issued August 19, 1982. 


(No. 21,892) 


G A B PRODUCE DISTRIBUTORS, INC. v. CENTRAL PRODUCE CO. PACA 
Docket No. RD-82-296. Reparation of $47,961.50 with 13 per- 
cent interest from April 1, 1982, awarded complainant against re- 
spondent in order issued August 19, 1982. 


MISCELLANEOUS REPARATION DEFAULT (RD) ORDERS ISSUED BY 
DONALD A. CAMPBELL, JUDICIAL OFFICER 


(No. 21,893) 


WISHNATZKI & NAHTEL, INC. v. THE COFFEE Hut LTD. PACA Docket 
No. RD-82-66. Order issued August 16, 1982. 


ORDER DENYING MOTION TO REOPEN 


In this proceeding under the Perishable Agricultural Commodities 
Act, 1930, as amended (7 U.S.C. 499a et seq.), the respondent failed to 
file a timely answer. However, after the issuance of a Default Order 
dated April 7, 1982, respondent filed on May 7, 1982, a motion to reopen 
the proceeding after default and allow the filing of an answer pursuant 
to section 47.25 of the Rules of Practice (7 CFR 47.25 (e) ). Accompany- 
ing respondent’s motion was an unverified proposed answer. A Stay 
Order was subsequently filed on June 10, 1982. 

The record has been carefully considered and it is concluded that the 
motion to reopen was not filed within a reasonable time, and that good 
reason has not been shown why the relief requested in the motion should 
be granted. The complaint was properly sent to the address of respond- 
ent and received on February 9, 1982. There is no requirement that the 
complaint be sent to every person who might have an interest in the pro- 
ceeding. Accordingly, the Stay Order is set aside and the April 7, 1982, 
Default Order is hereby reinstated. Respondent shall pay the amount 
awarded in the April 7, 1982, Default Order within 30 days from the 
date of this order. 

Copies of this Order shall be served upon the parties. 
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(No. 21,894) 


BATTAGLIA PRODUCE SALES, INC. v. EMERSON ELLIOT PRODUCE. PACA 
Docket No. RD-82-219. Order issued August 20, 1982. 


DENIAL OF MOTION TO SET ASIDE 
DEFAULT ORDER AND REOPEN CASE 


In this reparation proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended, 7 U.S.C. 499a et seq., a Default Order 
was issued on July 8, 1982. On August 6, 1982, the respondent filed a 
“Motion to Set Aside Default Order and Reopen Case.” Pursuant to 7 
CFR 47.25 (e), such Motions may be granted if “there is good reason” for 
doing so. As reason for his failure to file a timely answer, respondent 
claims that “he was unaware of the consequences for failing to properly 
file a response.” Respondent’s “unawareness” is not good reason for re- 
opening this matter. 

Accordingly, respondent’s Motion to Set Aside Default Order and Re- 
open Case” is denied. 

It is ordered that respondent shall pay complainant $890.09, with in- 
terest from August 1, 1981, until paid, within 30 days from the date of 
this order rather than within 30 days of the July 8, 1982, order. 

Copies of this order shall be served on the parties. 


ORDER REOPENING AFTER DEFAULT 
(No. 21,895) 


JOSEPH KING & SONS, INC. v. WOODSIDE PRODUCE COMPANY, 
INC. PACA Docket No. RD-82-144. Order issued August 16, 
1982. Respondent’s default in the filing of an answer is set aside 
and the respondent is hereby ordered to file an answer within 10 
days of service of this order. 


ORDERS OF DISMISSAL 
(No. 21,896) 


JOHN LIVACICH PRODUCE, INC. a/t/a VISTA SALES v. J.L.G., INC. a/t/a 
CENTURY PRODUCE. PACA Docket No. RD-82-243. Order 
issued August 4, 1982. Complainant authorized dismissal of com- 
plaint. 
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Cite as 41 A.D. 1654 


(No. 21,897) 


JOSEPH MERCURIO PRODUCE CORP. v. GILARDI TRUCK & 
TRANSPORTATION, INC. a/t/a A. M. GILARDI & SONS. PACA Dock- 
et No. RD-82-268. Order issued August 16, 1982. Respondent 
tendered check to complainant in full settlement. 





CUMULATIVE SUBJECT INDEX 
AUGUST 1982 


AGRICULTURAL MARKETING ACT OF 1946 
AGRICULTURE DECISIONS 


INSPECTION SERVICE 
Withdrawal and denial of 
SANCTION 


Withdrawal and denial of inspection service for 2 years (held in 
abeyance) 


STAY ORDER 


Removal of, prior order reinstated 


AGRICULTURAL MARKETING AGREEMENT ACT, 1937 
AGRICULTURE DECISIONS 


ADMINISTRATIVE ASSESSMENTS 
For 1973-1975 audit adjustments 
APPEAL 
Order denying 
DISMISSAL 
Failure to file motion to proceed within allotted time 
Joint motion of the parties 
Petition does not comply with rules of practice .... 


Petition fails to contain a full statement of the facts to institute 
a formal adversarial proceeding . 


Petitioner failed to file response to motion to dismiss ..................444- 
With prejudice 
Without prejudice 
INTERIM RELIEF 
Denied 
OBLIGATIONS 
Market Administrator to recompute using monthly formula 
OBLIGATIONS IMPOSED 


By Market Administrator challenged 


Petitioner has burden of proving obligations “not in accordance 
with law” 
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AGRICULTURE MARKETING ACT AGREEMENT OF 1937—Cont. 


Agriculture Decisions—Cont. 


PETITION FOR RELIEF 

Of New England Milk Marketing Order No. 1, denied 
PRODUCER-SETTLEMENT FUND 

For 1973-1975 audit adjustments 
RECONSIDERATION 

Denial of petition 


RULING ON CERTIFIED QUESTION 


Indiana Milk Order—Interpretation of “shipped to” regarding 
supply plants and distributing plants 


Indiana Milk Order — Respondent has not demonstrated the 
need for a trial-type hearing but should be given the op- 
portunity to do so. When the lawfulness of a milk order 
is attacked, the Act affords no trial de novo in a (15) (A) 
proceeding 


TWO-YEAR LIMITATION 

As to adjustments to handlers obligations 

Fraud avoids the two-year limitation provision 

Market Administrator has burden of proving fraud to avoid 
UNREPORTED SALES 

Fraudulent failure to report 

Numerous customers involved 
WITHDRAWAL OF PETITION 


Upon request by petitioner 
ANIMAL QUARANTINE AND RELATED LAWS 

AGRICULTURE DECISIONS 

HEALTH CERTIFICATES 


Improper issuance of, for Brucellosis exposed cattle 
ORDER CHANGING EFFECTIVE DATE 


Of revocation order since respondent voluntarily ceased acting 
as an accreditated veterinarian pursuant to the agreement 
with Assistant U.S. Attorney 








CUMULATIVE SUBJECT INDEX 


ANIMAL QUARANTINE AND RELATED LAWS—Cont. 


Agriculture Decisions—Cont. 


VETERINARY ACCREDITATION 
Revocation of 


Suspension of until June 10, 1983 


ANIMAL WELFARE ACT 
AGRICULTURE DECISIONS 


CIVIL PENALTY 
Of $100.00 — Consent 
Of $150.00 — Consent 
Of $500.00 
Of $500.00 — Consent 
Of $1,000.00 — Consent 
Of $2,000.00 — Consent 
CARRIER 


Ordered to comply fully with the Act and the regulations in its 
Future HANG OF VE AMIMRAIS. 5 oc ou oss een en ebegehe cs eas wees 1526 


DEALER 

Acting as, without applying for or receiving a license 1067 
DISMISSAL 

As to one respondent ... 

By motion of complainant 

With prejudice 
EXTENSION FOR QUALIFICATION 


Respondent shall have until September 6, 1982 to either obtain 
a dealer’s license or qualify as a holding facility 


HOUSING FACILITIES 


Failure to construct interior surfaces which can be readily sani- 


Failure to handle animals properly 
Failure to keep clean and sanitized 
Failure to keep in good repair and free from trash 


Failure to protect supplies against infestation or contamination ............... 860 
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ANIMAL WELFARE ACT—Cont. 


Agriculture Decisions—Cont. 


HOUSING FACILITIES—Cont. 


Failure to provide adequate program of disease control and pre- 
vention 


Failure to provide an adequate number of employees 
Failure to provide an effective pest control program 
Failure to provide proper food sanitation 


Failure to provide structurally sound and maintained in good re- 


Failure to provide with suitable drainage 
INSPECTION 

Interference with officials 

Ordered to provide AcCess TO PFEMISES |... kw os ees Coreen s cubemuen 651, 653 
LICENSE 


Cease and desist from negotiating sale of regulated animals 
without first obtaining 649, 1067 


Dealer, must obtain license within nine months .............. 0.000 ee eee eee OO 
MAINTENANCE OF RECORDS 

Shall maintain in the manner prescribed by the Act 
STANDARDS AND REGULATIONS 


Ordered to comply with 648, 649, 651, 653, 860, 1071, 1326, 1328, 1526, 
1528, 1529, 1531 


SUSPENSION OF LICENSE 
For 30 days and thereafter until in compliance with the Act 
For 60 days and thereafter until in compliance with the Act 
FEDERAL MEAT INSPECTION ACT 
AGRICULTURE DECISIONS 
CONVICTION 


OF conspiracy. to violate food StaMp IAWS sc 56 ke ce cece news newness 1533 


COURT DECISION 


U.S. District Court, District of New Jersey — Secretary’s deci- 
sion affirmed 
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FEDERAL MEAT INSPECTION ACT —Cont. 


Agriculture Decisions—Cont. 


INSPECTION SERVICE 
Resumed with certain conditions 
Withdrawal and denial of 
PREPARATION, SALE AND/OR TRANSPORTATION 


Of beef tongues adulterated with excessive water 


Of hamburger adulterated with pork spleens 


SANCTION 


Withdrawal and denial of inspection service for six months (held 
in abeyance) 


Withdrawal and denial of inspection service for one year (all but 
one month held in abeyance) 


Withdrawal and denial of inspection service for two years 


Withdrawal and denial of inspection service for two years (held 
in abeyance) 


STAY ORDER 
Order lifting 


Removal of, prior order reinstated 


HORSE PROTECTION ACT 
AGRICULTURE DECISIONS 

CIVIL PENALTY 
Of $300.00 — Consent 
Of $750.00 — Consent 
Of $1000.00 — Consent 249, 256, 442, 925 
Of $1500.00 — Consent 656, 869 
Of $2000.00 
Of $2000.00 — Consent... . 

COURT DECISIONS 


U.S. Court of Appeals, 8th Circuit — Secretary’s decision re- 


DISMISSAL 


As to one respondent 
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HORSE PROTECTION ACT—Cont. 
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DISMISSAL—Cont. 
By motion of complainant 


Failure to sustain burden of proving the showing and exhibition 
of a sored horse 


DISQUALIFICATION 


From judging or managing any horse show/exhibition/sale or 
auction 


From showing or exhibiting horses 
REMAND ORDER 


Case remanded to Administrative Law Judge for further initial 
decision 


SANCTION 

One year disqualification 
SORED HORSE 

Showing and exhibition of 

Showing and exhibition of, failure to prove ................ 
STAY ORDER 

Pending judicial review 

PACKERS AND STOCKYARDS ACT, 1921 
AGRICULTURE DECISIONS 

ACCEPTANCE (REPARATION) 

By reselling 

Failure to communicate rejection 

Ineffective rejection 
ACCOUNTS AND RECORDS 


Fully and correctly disclose all transactions . . . . 49, 64, 72, 78, 80, 264, 268, 270, 274, 
466, 468, 490, 662, 672, 675, 680, 682, 932, 

1087, 1091, 1095, 1097, 1100, 1102, 1105, 1107, 

1351, 1386, 1392, 1550, 1555, 1557, 1562, 1564, 1566, 1568 


ACCOUNTS OF SALE OR PURCHASE 


Failure to show true and correct names of purchasers..............4 64, 1095, 1097 
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PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 
PAGE 
ACCOUNTS OF SALE OR PURCHASE—Cont. 


Failure to show true and correct nature of transactions 662, 932 


Failure to show true and correct weight and/or prices . . . 270, 466,.470, 662, 675, 678, 
682, 932, 1093, 1100, 1102, 1550, 1564 


1100, 1102, 1555 


AGREEMENT (REPARATION) 
Failure to prove non-conformance with . . 
APPLICATION FOR REGISTRATION 
Not denied 
BONDING REQUIREMENT 


Violation of .... 60, 76, 85, 258, 266, 272, 470, 474, 475, 488, 935, 1081, 1083, 1343, 
1394, 1398, 1559 


BROKERAGE COMMISSIONS 


Billing or collecting when no brokerage services have been per- 
PORTAGE. 6 os.5'6 ssi = sas easel 1400 


Splitting or sharing with employees or agents of customers 1400 


CHECKS OR DRAFTS 


Exchanging or “swapping” checks to conceal true amount avail- 
able in bank account . 464, 1090, 1386, 1557 


Issuing checks drawn on a closed account or signed by an author- 
ized payor 488, 1081, 1083, 1343 


Issuing drafts for payment without obtaining express written 
agreement prior to the transaction 


Issuing insufficient funds checks.................... 64, 158, 266, 268, 274, 276, 
464, 468, 477, 493, 658, 929, 

1081, 1083, 1085, 1087, 1090, 

1091, 1107, 1343, 1346, 1388, 


390, 1396, 1546, 1548, 1552, 1566 

CIVIL PENALTY 
OfFS250:00 *....... Ky tide Dee cee emeeree ec ee 
Of $500.00 ........ Pea rer 67, 272, 475, 1394 
Of $1,000.00 ee gc esccsnvcewce cece 6M Gp MeO, Babee 


Of $1,500.00 ... 
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Agriculture Decisions—Cont. 
PAGE 
CIVIL PENALTY—Cont. 


Of $2,000.00 

Of $2,500.00 

Of $3,000.00 

Of $3,500.00 

Of $4,000.00 

Of $5,000.00 

Of $7,500.00 

Of $10,000.00 

Of $13,000.00 

Of $20,000.00 
COMPENSATION 

Accepting or receiving other than salary 
COMPLAINT 

RU MEEMMEASE I tose ts wos aetsse sy isis x) s,0 leo eereereate Uitte eee Beta eo iack ene 949, 1585 
CONSIGNMENT 


Consigning own livestock to any market and repurchasing it to 
fill purchase orders 


Consigning or purchasing livestock under false or fictitious 


Permitting employees to buy livestock from consignments for 
resale for their own speculative account 62, 64, 1386, 1557 


Permitting employees engaged in the actual conduct of auction 
sales to purchase livestock out of consignment .. . . 62, 1083, 1095, 1097, 1100, 
1102, 1105, 1562 


Permitting persons engaged in the actual conduct of auction 
sales to purchase livestock out of consignment for their 
own accounts or for the accounts of others ................. 932, 1095, 1097 


Purchasing livestock from consignments for own speculative ac- 
64, 488, 1081, 1100, 1102, 1105 


Purchasing livestock from consignments for own speculative ac- 
count from a market agency respondent is any way affil- 
iated with 


Purchasing livestock from consignments for resale for own spec- 
ulative account 
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PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 


CONTRACT PRICE (REPARATION) 

Failure to pay 
CORPORATE FUNDS 

Use of for personal or other non-business expenses ................2-0-005- 1087 
COURT DECISIONS 


Supreme Court of Nebraska, affirms District Court’s and Secre- 
tary’s order 


U.S. Court of Appeals, 5th Circuit, Unit B — Appeal from the 
U.S. District Court, Southern District of Florida, Bank- 
ruptcy proceeding — affirmed in part, reversed 
in part, and remanded 


CUSTODIAL ACCOUNT CERTIFICATES 
Pledging as collateral for loans 

DAMAGES 
Due to misrepresentation 

DEALER 


Accounts and records, fully and correctly disclose all transac- 
tions ... 270, 274, 470, 490, 662, 672, 680, 1091, 1107, 1564 


Accounts of sale and purchase — untrue and incorrect 662, 1564 


Billing and collecting on the basis of untrue or incorrect weights 
OP PICGS . .Sticaahe 26 Seen (RNG ee ee 270, 490, 662, 678, 684, 1564 


Compensation, accepting or receiving other than salary . 


Consigning own livestock to any market and repurchasing it to 
fill purchase orders 


Engaging in business while insolvent .................--. 274, 276, 468, 493, 680 
Engaging in scheme to artificially inflate the price of livestock ................ 270 


Exchanging or “swapping” checks to conceal true amount of 
funds available in bank account 464, 1090 


Failure to disclose complete and accurate details of purchase 
COMIGEGCUS OF GERGCIIONES 6 «0c cis, sic of Synse bo seein e a Ae 678, 684 


Failure to disclose true ownership of livestock 


Failure to maintain adequate bond . . 266, 272, 470, 474, 488, 1081, 1083, 1343, 1559 


Failure to maintain shippers’ proceeds account 
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Agriculture Decisions—Cont. 
PAGE 
DEALER—Cont. 


Failure to pay and/or failure to pay when due ..... 158, 266, 274, 276, 468, 488, 493, 
658, 1081, 1083, 1091, 1107, 1348, 1390, 1546 





Failure to settle or make final payments for livestock purchased .......... 






Falsely representing the true origin of livestock purchased on a 
PRIEST OP ROCECUVOGIG °).. <.5 iiss cnces see OF noth BS meen we elelete eter en 270 


eR NTIMNEEEDD «or oe grasses fo ws a. wk whose oie alin: $level eT are FSI AD ERNIE CRETE Te Fe 


Invoices or billings, false or inaccurate weight entries................00000- 





Issuing checks drawn on a closed account or signed by an unau- 
NUEEE OE DE VOL 2 o.0 6 Fa Re wc ORs ORD a 488, 1081, 1083, 1343 











Issuing insufficient funds checks ................... 158, 266, 274, 276, 464, 468, 
488, 493, 658, 1081, 1083, 
1090, 1091, 1107, 1343, 1390, 1546 


Issuing untrue or incorrect INVOICES ........... cece cee ee eee ence 270, 662 









Misrepresenting the actual weights of livestock purchased .............. 493, 1564 
INCU PPOCCRS, TAUNTS TO TPANBIAN oc. cos ccccee co ea bb bid oo ewe 808 boo: Sopa pepe 927 


aly MRIS 0 765i 0 6).5 5. SUA 8, 2 ed HNC ALS eles Od ww OHSS Aten Wei aide ewe Mee 





Obtaining money from the purchasers of livestock by false or de- 
NRT EN oor 0 5510: i0'd'9 6 ised ule b dISmSya ae SRR OR eie ee as 490, 1564 










Paying sellers on the basis of inaccurate or incorrect weights ............. 678, 684 


Permitting employees engaged in the actual conduct of auction 
sales to purchase livestock out of consignment ...............0+0e00- 





Pledging custodial account certificates of deposit as collateral 
ST IRRAT MO eM RT ns area oe eee ee ae Wa SA Hi4ile 4s Sib: Osea w.4 9 WAL e ee feeS e SI ee 67% 





Purchasing livestock out of consignment for own speculative ac- 
SPIT eee T A renee Cian y icles lee SNe ore: si0ele 6 aukiw WE wl 488, 1081, 1083 






Purchasing livestock out of consignment for own speculative ac- 
count from a market agency respondent is any way affil- 
NURIA ANC MGS NPR ess 12 38d 5 Sel ve Teg “AM peek tac beaiaiwidliow Ss sas 








Recording inaccurate or incorrect hot or cold weights ..............0000. 678, 684 
Scales, failure to operate in accordance with the regulations .................. 470 
Selling livestock on the basis of false or inaccurate weights ............. 490, 1564 
Using funds received as proceeds for own purposeS..............ccceecueeee 672 


Using tare weight when weighing livestock 


Weighing livestock at other than their true and correct weights 
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PAGE 
DEALER AND MARKET AGENCY 


Accounts and records, fully and correctly disclose all transac- 
NS ha nicbasas<% 64, 78, 80, 264, 268, 932, 1100, 1109, 1386, 1555, 1557, 
1562, 1566, 1568 


Accounts of purchase/invoices/billings — false, misleading or in- 
MNP (Soe ase 5 ohs's an a'erar ais gnae eet tae 78, 472, 932, 1100, 1555, 1568 


Accounts of sale, failure to show true and correct names of pur- 
chasers 


Billing and/or collecting on the basis of untrue or incorrect in- 
I si 5555's ahs Reg we ele aloo eee 262, 932, 1100, 1568 


Collecting on the basis of false, inaccurate or misleading weights 
BICC ed ooh b less Seas Medareb feedeea eeu eee 78, 472, 1100, 1555 


Consigning or purchasing livestock under false or fictitious 
BEM Ss Sid ao Sed Sand Mie ore GA.e hile eal od 6:8) 6d ae area aan ata 80 


Engaging in business while insolvent ............ 477, 485, 1109, 1552, 1557, 1566 


Exchanging or “swapping” of checks to conceal true amount 
avaiable m checking account)... os 0 es ces. 1386, 1557 


Failure to deposit into and/or maintain properly “Shippers’ Pro- 
ceeds Account” ............ ...... 64, 264, 268, 477, 485, 929, 1109, 1346, 
1386, 1552, 1557, 1562 


Failure to maintain adequate bond ............... 0.0 ee eee eee 475, 1394, 1398 
Failure to pay and/or failure to pay whendue ....... 259,477, 660, 929, 1557, 1566 
Insufficient funds checks ................... 64, 264, 477, 929, 1346, 1552, 1566 
HAVIOR; UNTTUC OF INCOETECE: 2... ie ccc ccc ccn caus 262, 472, 932, 1100, 1568 


Issuing drafts for payment without obtaining express written 
agreement prior to the transaction ... 2.2... ccc ccc cece cscs sce cceese 259 


Misrepresenting the method used by which livestock is sold or 
CIM as vsti ww Ree wees « & b aletaie.e wie die dinecblelele ete ates eaten 932 


Misrepresenting the nature of charges made for respondent’s 
NE od Sia 's aes! ace ad: Bilge areas ete ete enka aan 472, 1555, 1568 


Misrepresenting the origin, place of purchase, or sale of live- 


EE PS cg tole as ce ica a aes Coke ene aad Sean i, a aerate nate wiae 932 
Misrepresenting the original prices of livestock ................-. 472. 1555, 1568 
Net proceeds, failure to remit and/or failure to remit when due ... 264, 268, 475, 485, 

> 


Net proceeds, using for own purposes ........... 0.00 cece eee eens 
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DEALERS AND MARKET AGENCY—Cont. 


Obtaining money from the purchasers of livestock by false or de- 
ceptive pretenses 


Paying expenses of persons who purchased livestock consigned 
to respondent for sale on a commission basis 


Permitting employees engaged in the actual conduct of auction 
sales to purchase livestock out of consignment 1100, 1562 


Permitting employees to buy livestock out of consignment for 
resale for their own speculative accounts 64, 932, 1386, 1557 


Permitting persons engaged in the actual conduct of auction 
sales to purchase livestock out of consignment for their 
DUAR RISM NIRS ©, ig slo raw ock! + 6 6 "0 s/9.9.5.0 8, eins tums dining eae wey ae ae 1100 


Purchasing livestock from consignments for own speculative ac- 
count 


Purchasing livestock from consignments for resale for own spec- 
ulative account 


Using funds received as proceeds for own purposes 


Using funds received as proceeds to finance speculative or other 
financial activities of any person 


Using own livestock to fill purchase orders on a commission ba- 
sis without disclosing all relevant information 


DISMISSAL (REPARATION) 
Burden of proof 


Failure to prove respondent’s disposition of cattle an unjust 
os ec ARG Ate oiek EO Ae ie SES CRIN Ae TR CR OT 949 


De ea ETRE NANOARNIN i, Gigkc  whoy eeccay hese create BR eden nee. ae SRN ee nce 6 Oo 949 


Net proceeds from resale considered reasonable market value 


EXPENSES 


Paying of, for persons who purchased livestock consigned to re- 
spondents for sale on a commission babis ........6..0eccccecescveeccs 932 


GIFTS 


Cease and desist from giving 482, 1351, 13892 
Offering of — to induce customers to buy respondent’s product 69, 1351, 1392 
INDEBTEDNESS (REPARATION) 


Failure to prove 
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INSOLVENCY 


Current liabilities exceed current assets . . . . 60, 87, 274, 276, 468, 477, 480, 485, 493, 
1087, 1109, 1388, 1552, 1557, 1566 


Purchasing livestock while insolvent 1085, 1388 


Suspension of registration while insolvent 60, 158, 268, 274, 276, 468, 477, 
485, 493, 680, 1091, 1107, 1109, 1390, 1552, 1557, 1566 


INVOICES 


Billing and/or collecting on the basis of untrue or incorrect 266, 270, 472, 490, 
662, 675, 678, 682, 684, 932, 1100, 1105, 1555, 1564, 1568 


Issuing untrue or incorrect .. . . 266, 270, 466, 470, 472, 490, 662, 675, 678, 682, 932, 
1093, 1100, 1105, 1555, 1564, 1568 


Utilizing counterfeited or misleading 
LABELS 


Altering accurate labels to show untrue or incorrect weights 


Labeling containers showing untrue or incorrect weights ................ 


MARKET AGENCY 


Accounts and records, fully and correctly disclose all transac- 
672, 682, 1095, 1097, 1102 


Accounts of sale, failure to show true and correct name of pur- 
chaser 95, 1097 


Billing or collecting on the basis of untrue or incorrect weights 
and/or prices 


Engaging in scheme to artificially inflate the price of livestock 


Extending undue preference or advantage by failing to charge 
some consignors the same charged other consignors ..............+..055 62 


Failure to deposit into and/or maintain properly “Shippers’ Pro- 
ceeds Account” 62, 682, 1396 


Failure to maintain adequate bond 60, 85 
Failure to pay when due 

Falsely representing the true origin of livestock 

Invoices, untrue or incorrect 

Issuing insufficient funds checks ............... 


Misrepresenting the original purchase weights or prices of live- 
stock 
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Misrepresenting the true nature of charges made for its buying 
services 


Net proceeds, failure to remit when due 
Operating while insolvent 


Permitting employees engaged in the actual conduct of sales to 
purchase livestock out of consignment for their own ac- 
count and/or for the account of others 62, 1095, 1097, 1102, 


Permitting employees to purchase livestock out of consignment 
for their own speculative account 62, 1095, 1097, 1102 


Purchasing consigned livestock for his own speculative account 1102, 1105 


Pledging custodial account certificates of deposit as collateral 
OE WSHIG.; axncaihe er eel eie eet aryihe tetera oe NEO Ee alin bw kk IC ER 672 


Using funds received as proceeds for own purposes ............. 0.000005: 62, 672 
MISREPRESENTATION 
Failure to prove (Reparation) 


Falsely representing the true origin of livestock purchased on a 
commission or agency basis 270, 466 


Misrepresenting the actual weights of livestock purchased 490, 682, 1564 


Misrepresenting the method by which livestock is sold or pur- 
chased 


Misrepresenting the nature of the charges made for respondent’s 
buying services 472, 682, 1555, 1568 


Misrepresenting the origin, place of purchase, or sale of livestock ............. 932 


Misrepresenting the original purchase prices of livestock pur- 
chased 


Selling cattle without informing buyer of probability of infec- 
tion (Reparation) 


NET PROCEEDS 
Using for own purposes 62, 64, 485, 672, 1562 


Using funds for purposes other than the payment of lawful mar- 
OR CHOEIOS 6.50. Ce iki SALE EK SER ERE EO 1386, 1557, 1562 


Failure to remit and/or failure to remit when due 264, 268, 485, 672, 927, 1346, 
1386, 1396, 1552, 1557 
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PACKER 


Accounts and records, fully and correctly disclose all transac- 
69, 72, 1087, 1351, 1392, 1550 
Altering accurate weight labels to show greater than the true 


and correct weights 


Billing or collecting brokerage commissions when no brokerage 
services have been performed 


Billing and collecting for meat or meat food products not deliv- 


Billing and collecting on the basis of untrue or incorrect weights 
and/or prices 675, 684 


Engaging in business while insolvent 480, 1085, 1087 


Entering into employment or agency relationship where duties 
involve any participation in the purchase of meat 
or meat food products where respondent’s business as a 
packer involves the sale of meat to respondent’s employer 


Failure to disclose complete and accurate details of purchase 
contracts or agreements... . 


Failure to hold in trust, funds required to be held in trust 480, 1085, 1087 
Failure to maintain adequate bond or its equivalent ................ 258, 482, 935 


Failure to make payments for livestock purchased on a carcass 
grade and weight basis on actual hot carcass weight 


74, 480, 1085, 1087, 1351, 1388, 
1548, 1550 


Failure to pay and/or failure to pay when due 


Failure to settle or make payments for livestock purchased 


Issuing accounts of purchase on the basis of inaccurate and in- 
correct weights 72, 1093 


Issuing insufficient funds checks ...... 2.2... cece ecco weccese 1085, 1087, 1548 


Issuing scale tickets and accountings on the basis of false or in- 
correct weights 


Labeling containers reflecting weights greater than the true and 
correct weights 


Misuse of corporate funds 


Offering of gifts, to induce customers to buy respondent’s prod- 
69, 1351, 1392 


Paying sellers on the basis of inaccurate and incorrect weights . .. . 72,675, 684, 1367 
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PACKER—Cont. 


Preparing false, incorrect or fraudulent invoices 
Purchasing livestock on the basis of false and inaccurate weights .......... 


Purchasing livestock while respondent’s current liabilities ex- 
ceed its current assets 


Recording inaccurate or incorrect hot or cold weights .................5. 

Scales, failure to maintain or operate to insure accurate weights 

Scales, failure to operate in accordance with regulations under the Act 

Selling meats at greater than the true and correct weights .................. 1093 


Splitting or sharing brokerage commission where no brokerage 
services have been performed 


Using tare weight when weighing livestock 


Weighing hot carcass on the basis of inaccurate and incorrect 
weights 


Weighing livestock on the basis of untrue or incorrect weights ....... 675, 680, 1367 
PAYMENT 


Failure to make — for livestock purchased on carcass grade and 
weight basis on actual hot carcass weights ..............00000- 72,675 


PROTECTION (REPARATION) 


Where respondent is “Good faith purchaser for value”, respond- 
ent is protected under Subsection (1) of U.C.C. §2-403 


PURCHASE CONTRACTS OR AGREEMENTS 


Failure to disclose complete and accurate details of 


PURCHASE PRICE 


Collecting on the basis of false, inaccurate or misleading . . . . 78, 466, 472, 1100, 1568 


Failure to pay (Reparation) 


Failure to pay and/or failure to pay when due 67, 74, 158, 262, 266, 274, 276, 
468, 480, 488, 493, 658, 660, 929, 1081, 1083, 

1085, 1087, 1091, 1107, 13438, 1351, 

1388, 1390, 1396, 1546, 1548, 1550, 1552, 1557, 1566 


Issuing accounts of sale/invoices/billings on the basis of false, in- 
accurate or misleading .. 78, 466, 472, 662, 682, 1100, 1102, 1105, 1555, 1568 


Misrepresentation of 472, 682, 1555, 1568 
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REJECTION (REPARATION) 


Ineffective 


REPARATION AWARDED 


Complainant, for cattle taken back by respondent after com- 
plainant paid for the load 


For difference between contract price and resale price, plus ex- 
penses 


RESALE (REPARATION) 
In good faith 
SCALE TICKETS 


Failure to show true nature of transactions ..............0.c cece eee eeees 932 


Issuing on the basis of false or incorrect weights ..................0.00e00: 
Making false, inaccurate, or incorrect entries ............... 0c cece ee ee eeee 932 
SCALES 


Failure to maintain and operate to insure accurate and correct 
weights 


Failure to operate in accordance with the Act .... 
SHIPPERS’ PROCEEDS ACCOUNT 


Failure to deposit promptly . . 62, 64, 264, 268, 477, 485, 929, 1109, 1346, 1386, 1396, 
1552, 1557, 1562 


Failure to maintain 62, 64, 264, 268, 477, 485, 682, 929, 1109, 
1346, 1396, 1552, 1562 


Issuing custodial account checks for purposes other than the 
payment of net proceeds 672 


Suspension of registration until deficit in account is eliminated 64, 268, 477, 
485, 672, 1109. 
1346, 1396, 1552, 1557, 1562 


SUPPLEMENTAL ORDER 
Deficit in custodial account eliminated 87, 495, 686, 1570 
In full compliance with the bonding requirements ................ 495, 1401, 1561 
No longer insolvent 

SUSPENSION OF REGISTRATION 


Until in full compliance with the bonding requirements 
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SUSPENSION OF REGISTRATION—Cont. 


Until solvent and in full compliance with the bonding require- 
WOOD: 5.55.4. 5.5.< nle's 04 69S he Brien ole Cape TE Aerts) CMTE Ns eiachitla ean eee 60 


Until solvent and/or deficit eliminated 485, 680, 1109, 1346 
Suspended for: 


7 days and thereafter until in full compliance with the bond- 
ing requirements 


EMMI a. a putes cs ca Wise 16 fe 6 veesisn ch GEIR Re ear SG ART Se 51a eT nS 660 
14 days and thereafter until solvent 

15 days and thereafter until solvent and/or deficit eliminated .... 268, 468, 1562 
21 days 


21 days and thereafter until solvent and/or deficit eliminated 62, 672, 1566 


78, 678, 1386 
35 days 
45 days 
45 days and thereafter until solvent 
60 days 270, 464, 672, 1090 


60 days and thereafter until solvent and/or deficit eliminated .... 274,929, 1396, 
1546, 1552, 1557 


co | MRO CA Se RE EMME CaN, RAT Sar ANC CRT ROR RRA eas Tee 477 
90 days and thereafter until solvent and deficit eliminated 

120 days 

120 days and thereafter until solvent 


5 months and thereafter until solvent 


ARNO 2.0 5%, <4. 6 e Rha Aw VS idee allows Mee OME ce ek aie Meee 
TRUST FUNDS 


Failure to hold in trust, funds required to be held in trust 
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UNDUE PREFERENCE OR ADVANTAGE 


Py failing to charge some consignors the same as charged other 
consignors 


UNJUST PRACTICES (REPARATION) 
Failure to prove 
UNFAIR AND/OR DECEPTIVE PRACTICES 


Consigning or purchasing livestock under false or fictitious 


Engaging in scheme to artificially inflate the price of livestock ............ 270, 466 


Failure to disclose complete and accurate details of purchase 
contracts or agreements 675, 678, 684 


Failure to disclose true ownership of livestock 70, 80, 932 


Falsely representing the true origin of livestock purchased on a 
PREINEL OF GOTT: DME ea. o aa) csc eb Se eee oo ea neele ae tele 270, 466 


Obtaining money from purchasers of livestock by false or decep- 
tive pretenses . 490, 932 


Using own livestock to fill purchase orders on a commission ba- 
sis without disclosing all relevant information 


WEIGHTS (FALSE AND/OR INCORRECT) 


Altering accurate label containers to show 


Billing and/or collecting on the basis of 78, 262, 466, 490, 662, 678, 682, 684, 
1100, 1105, 1564 


Issuing accounts of purchase/invoices/billings on the basis of 72, 78, 262, 466, 
470, 490, 662, 678, 

682, 684, 1093, 1100 

1105, 1564 


Issuing scale tickets and accountings on the basis of 
Labeling containers showing 

Paying on the basis of 

Selling meat on the basis of 

Using tare weight when weighing livestock 


Weighing hot carcass’ on the basis of 72, 675, 678 


Weighing livestock onthe basis0€ ¢<)5.c. «<3 ans Seber Saker sn. HORTON 1367 
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ACCEPTANCE OF COMMODITY 
Admission of 
By unloading 
Improper rejection 
Ineffective rejection 
Untimely rejection 
Wrongful rejection 
ACCORD AND SATISFACTION 
Acceptance of check in full settlement 
Bona fide dispute 
Failure to prove 
ADJUSTMENT 
Price, failure to prove 
Price, proof of 
ADMISSION 
Of liability 757, 783, 997, 1432 
Reparation order 590, 591, 997, 1255, 1434 


Where respondent admitted being the purchaser of the live- 
stock, respondent is liable for the purchase price 


AGENCY 

MIMIONODINOGEOY  .. <.04 Suir ee + Sache eats Oh Re eS 
AGENT 

Authority of, established 156, 187, 189, 591, 981, 1217 

muthority of failure to establish. .!>.801.24.. We PAR SR SS a ee 

Breach of duty . . 

Failure to prove 

For undisclosed principal 

POON OT, GAIADURDODs «9 05:0: 5,acainary ere wee ee ee RE OUT ke See ee 
AGREEMENT 


Consignment agreement rescinded due to material misrepresen- 
tation of facts 
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AGREEMENT—Cont. 


Express agreement to defer payments, failure to prove 


Failure to prove existance of 
Seller bound by agreement made by agent 
ALLOWANCES 
Failure to prove 
Proof of 
ARRIVAL 
preseiie COMMEIEGACNN: FOMLUING EO DEOUG «5.55 5. «5 v0.0.5 .m, 0j0-ala.0.% 94 00:30 0.8) 0.0.0.0 oo 9 stag eee 
BROKER 
UMN ET CONN i oS a5 Soo atk Sai elaiecie slo bite wen Sale ait eee antes 310, 1610 
Duties, fulfilled 
Failure to communicate rejection 
Fictitious, failure to prove 
TaOhaey fOr GATARIOB «... ..« 5. 5i:.5+0.0'a Sis cia nic Seed Meee een ae ores 310 
No justifiable interest in transaction, reparation not awarded ................ 556 
Proof of, established 
BROKERAGE FEES 
Failure to remit 
Overcharging of 
Retention of, when not earned 
COMPLAINT 


PMOMMGBBIGE ... 65 scccces 99, 104, 110, 149, 165, 189, 195, 297, 307, 320, 341, 350, 
519, 524, 556, 565, 592, 593, 600, 759, 769, 783, 784, 981, 955, 
1193, 1222, 1405, 1429, 1438, 1439, 1610, 1625, 1630, 1642 


Dismissed with respect to portion of complaint ...................580, 784, 1233 
Dismissed with respect to the broker 


Dismissed with respect to 23 out of 29 transactions ... 


CONSIGNMENT 
Failure to account for portion of produce sold on 


Failure to obtain best price .... 
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PAGE 
CONSIGNMENT—Cont. 


Failure to provide adequate accountings of 
Mishandling of produce — insufficient evidence to prove 
Negligence in reselling, failure to prove 1600 
Resale, prompt and proper 290 
Resale, to the best of ability 1600 
CONTRACT 
Absence of 
Binding 
Breach of: 
Failure to deliver 
Failure to deliver timely 
Failure to fulfill duties 
Failure to make good delivery 
Failure to make timely complaint of .. . 


Failure to prove .... 110, 126, 141, 151, 159, 172, 203, 343, 527, 531, 
542, 559, 580, 759, 772, 964, 966, 975, 1202, 
1410, 1415, 1605, 1622, 1637, 1640 


Failure to ship specified brand 


Failure to ship in suitable shipping condition 178, 195, 310, 519, 524, 1208, 
1429 


Failure to prove existence of 

Modification of 

Modification of, voided 

New agreement 

Proof of, established 

Rate, failure to pay 

Void, fixed price not agreed upon between the parties 
CONTRACT ADJUSTMENT 

Failure to prove price adjustment 


Proof of 
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PAGE 
CONTRACT ADJUSTMENT—Cont. 


Respondent’s request for further help after an adjustment is al- 
ready made, does not alter the original agreement with 
the consent of complainant 


CONTRACT TERM 

Absence of 

Express agreement to defer payments, failure to prove 

FOBAF sales . 

Modification of, failure to prove 

No grade specifications 

Price protection through arrival 

Weight specification, failure to prove ... 
CONTRACTUAL AGREEMENT 


Rise in market price does not constitute rise in contract price af- 
ter agreement is already made . 


COUNTERCLAIM 
Awarded, admission of liability ie ‘4 Lei dear ‘ . . 294, 350 


Awarded, amount of damages exceeds balance due on purchase 
price 


Awarded, for damages . . 

Awarded, for losses incurred in resale 

Awarded, for unpaid brokerage fees 

Dismissal of ...... 147,151, 159, 203, 294, 310, 1202, 1225, 1405, 1432, 1618, 1637 
Dismissed, failure to prove breach of warranty . ob ae — 203, 1202, 1637 
Dismissed, failure to submit sufficient evidence .. ryit So eOrep cee 


Dismissed, oral hearing was not held therefore respondent can- 
not be awarded reparation for fees and expenses . 


Lack of jurisdiction 


CORRECTION 


Of “Order of Dismissal” to read: “Accordingly, the complaint is 
dismissed without prejudice 
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PAGE 
COURT DECISIONS 


Supreme Court, Certiorari denied, affirms Secretary’s order 
U.S. Court of Appeals, 3rd Circuit, petition for review — denied 
U.S. Court of Appeals, 6th Circuit, affirms Secretary’s order 
U.S. Court of Appeals, 8th Circuit, affirms Secretary’s order 


U.S..Court of Appeals, District of Columbia Circuit, affirms Sec- 
retary’s order 


CREDITS 


Offsetting credits, allowed — credits acknowledged by com- 
plainant in complaint 


Offsetting credits, not allowed — failure to file within nine 
month statutory period 


DAMAGES 
Broker consummated sale without approval 
Broker failed to communicate rejection 
Failure to deliver .... 
PGUMPOTOMENVGRAHNOLY: «50.94 s-< 40 og ae Cae Rall ee islets treo ne wee 
Failure to make good delivery 769, 1193 


Failure to prove 121, 126, 129, 133, 137, 172, 294, 337, 563, 757, 964, 975, 991, 
1610, 1614, 1640 


Failure to ship in suitable shipping condition .. . . 178, 195, 310, 519, 524, 1208, 1429 
Failure to submit sufficient evidence to prove 

Shipper failed to fulfill contract duties 

Untimely rejection 


Where shipper relieved buyer of responsibility for rejected load, 
buyer not liable for 


Wrongful rejection 
DEFAULT 
Order reopening after 216, 1653 
Petition to reopen after, denied , 1653 
DEFENSE 
Not established 


Not pleaded 
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DEFENSE—Cont. 

Not relevant or proper 

DELIVERED SALE 
Failure to deliver U.S. grade No. 1 carrots 

DELIVERY 
Failure to make good delivery 
Untimely 

DISMISSAL 
Amount of damages equal contract price .......................524, 1193, 1429 
Amount of damages exceeds balance due on purchase price 
Burden of proof , 165, 307, 955, 1222 


Complainant authorized dismissal of complaint 593, 784, 997, 1003, 1432, 
1642, 1653, 1654 


Complainant broker had no justifiable interest in subject trans- 
action 


Complainant failed to file response to notice to show cause why 
complaint should not be dismissed 


Complainant failed to make good delivery and produce had no 
commercial value 


Complainant filed claim in another court 
Complainant requested dismissal with prejudice 


Complainant’s alleged indebtedness discharged by respondent’s 
ROU UNNNNORE MN a. fas co asin ig mods, Swish eeT aT ane aarti ne 


Contract unenforceable, no fixed price 

Failure to file complaint timely 

Failure to prove breach of contract 110, 137, 759 
MRE Lee ICG CEMTNEINIS oo oo Sci n wis, acyls wie aly, vA dae a ee Re 310 
Failure to prove existence of contract 

Failure to prove wrongful rejection 

Beir WO SUUS INN TINtG GUCHOUIONA | «si. 5 ok ce bela eee Ni bace cee ae woes 981 
ING VMIMMUMMINOE GE AEC 540 a's oa ole cre alse dn oe is gus.o eae etree were oral eT 


Of counterclaim, failure to file timely 7, 1405 


Of counterclaim, failure to prove breach of warranty ......... 203,350, 1202, 1637 
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DISMISSAL—Cont. 


Of counterclaim, respondent’s lost profit not fault of complainant 
Of portion of complaint 


Respondent tendered check to complainant in full settlement 209, 350, 997, 
1642, 1653, 1654 





Resolution in bankruptcy court 

Settlement between the parties 

With prejudice 

Without prejudice 
DUMPING 

Failure to obtain certificate 
DUTY 

Of buyer to attempt to resell produce to minimize seller’s losses .............. 1597 
ESTOPPEL 


Where a principal by any act or conduct knowingly causes or 
permits another to appear as his agent, either generally or 
for a particular purpose, he will be estopped to deny such 
agency 


EXTENSION OF TIME 


To file appeal in district court — request denied, lack of jurisdic- 


FAILURE TO PAY AND/OR FAILURE TO PAY PROMPTLY (DISC) 


Denial of application for license 
Failure to prove allegations 
PUDICATION OF GNC TACIS:.. « o.cc.c ck acc dees b bon 92, 287, 502, 1114, 1116, 1154, 1402 


Revocation of license .............. 94, 506, 515, 


Suspension of license 
F.O.B. SALE 
Acceptance final 
Breach of warranty, failure to prove . 172,337,527, 531, 964, 975, 1202, 1410, 1415, 
1637 


Proof of, established 
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Suitable shipping condition warranty, breach of 165, 178, 195,310, 1208, 1429 
Suitable shipping condition warranty, not applicable 121, 203, 772, 969, 1415 
FRAUD 
Failure to prove 
FREIGHT 
Overcharging for 
GUARANTEE 
Of payment 
To cover losses as a result of tote failure 
HANDLING CHARGE 
Failure to pay 
Proof of, established 
INDEBTEDNESS 
PUMICE OF 666k Fe Se SO TESS LE ws AK OE OSES Geiels ler Ts ed Rete eer meeens Cee 
INSPECTION 
Failure to obtain 
Federal inspection takes precedence over private inspection 
Incomplete 
Purchase after 0°.) O32 eR Se re ea a ee oe eee 974 
Unrestricted inspection supersedes restricted inspection 
INTEREST CHARGES 
Not allowed 
LACK OF JURISDICTION 


Failure to prove 


Transaction did not consist of a perishable agricultural commod- 


Untimely filed 
LICENSE 
Denial of application for 


Revocation of, for ten days 
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MARKET PRICE 


Rise in market price does not constitute rise in contract price af- 
ter an agreement is already made 


Used to determine price of cherries where adequate accountings 
of resale were not maintained 


MERCHANTABILITY 

Failure to prove breach of warranty 
MISREPRESENTATION 

Failure to prove 

Of grade and/or quality of potatoes (Disciplinary) 

Ohmanecion Mow Contract VOIGEd . 2... cece esac ceccs ee Gly see? 
MISTAKES 


Acceptance of returned commodity without inquiring about full 
CMU DEMO POIOOUION 656k 5. 5 oc 0 ds CR ae Cie do ee ee oie ee ee 99 


NET PROCEEDS 

Failure to remit 

POTS TO POMS MTU ooo os os ce oes oo oe eg whe 8 oa vais ous 6 «OO 
POUUPGLOTEMROTIONINGY 5. a5 cae 635 6 cs be ee otanes buys: so. dlpeptebasiotia eee 
Unauthorized use of 


OBLIGATION 


Payment to broker does not relieve buyer of obligation to pay seller 


Performed beyond call of duty 
ORAL CONTRACT 
Binding, when respondent’s agent agrees to such contract 
OVERCHARGES 
For brokerage 
For freight 
PURCHASE AFTER INSPECTION 
Failure to prove breach of warranty 
ERR SOP TUPONAES DIIOD 65 ouch bbs eh a naw Oa ed Ris HL SyO Oa SIRE ee ete ee 978 
PURCHASE PRICE 
Failure to pay 578, 754, 978, 1196, 1202, 1225, 1618, 1635 
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PAGE 
PURCHASE PRICE—Cont. 


PARI TRE CEMMID ITE BUD) 1550 co 6 Sse srs “orailatas nr crate te We Dee Oe Oe ae 
Failure to pay promptly 324, 1410 
Not agreed upon, contract voided 
Where respondent guaranteed payment, respondent is liable for 
PURCHASES 
By agent 
Liability of principal for 
Permission of, by principal 
QUANTUM MERUIT 


In absence of contract where buyer accepted produce, shipper to 
recover for produce on a quantum meruit basis ............. 


RECONSIDERATION/REOPEN 
Order reopening after default ...................... 216, 357, 1002, 1262, 1653 
Petition for reconsideration, denied 209, 778, 995, 996, 1251, 1437, 
Petition to reopen after default, denied . 214, 215, 1003, 1652, 
Petition to reopen hearing, denied 
REJECTION 
Improper 
Ineffective 
Rightful ...... 165, 297, 307, 580, 1597, 1618, 
Untimely 121, 129, 133, 137, 300, 573, 
Wrongful . 156, 187, 189, 535, 542, 1247, 1405, 
REPARATION AWARDED 
Admission of liability Pchok tenes ....... 348, 1252, 1432, 


Complainant, respondent failed to answer timely to “Order to 
Show Cause” wevcccccccsee LaGl, 1414 14352 1406 


Difference between resale proceeds and contract price 573, 1247 

Respondent, for damages ..... 189, 195 

Respondent, for fees'and expenses .. oo... iccsvccsweccevecwemess 545, 563, 759 
RESALE 


Failure to submit adequate accountings of 126, 129, 133, 137, 290, 764, 969 
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RESALE—Cont. 
Not prompt and proper 
Prompt and proper 
Reasonable 


RESPONSIBILITY 


Although buyer rejected produce, buyer responsible for attempt- 
ing to sell produce to minimize sellers losses 


Shipper relieved buyer of responsibility of rejected load, buyer 
not liable for damages 


SET-OFF 
Against interest due on reparation award 


Amount awarded in counterclaim set-off against amount re- 
spondent is liable 


Amount due and owing set-off against unallowable charges 
claimed by complainant .. . 


Failure to submit sufficient evidence to prove 
SETTLEMENT AGREEMENT 
Failure to substantiate negligence in entering into 


STAY ORDER 


Order lifting stay and reinstating prior order 


Pending answer to motion to reopen after default 

Pending answer to petition to reargue ... 

Pending answer to petition to reconsider . . 593, 783 

Pending bankruptcy proceeding . . ...ese++ 209, 349, 600, 1262, 1438, 1642 

Pending filing of petition to Rehear, Reargue, and Reconsider .... 

Pending further proceedings 

Pending proceedings for judicial review 

Vacated 

Vacated — prior order reinstated ...... 215,963,995, 1251, 1262, 1437, 1443, 1652 
SUITABLE SHIPPING CONDITION 

Breach of warranty , 165, 178, 195, 310, 519, 1208, 1429 


Breach of warranty, failure to prove 141, 172, 531, 580, 1202, 1410, 1415 
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SUITABLE SHIPPING CONDITION—Cont. 


Warranty, not applicable 121, 203, 772, 969, 1415 
SUSPENSION OF LICENSE 

For 45 days 

For 70 days 

Ree RCE ia: 76) 3h. Bish ya ered, w ecaleverere Cele k te Ae ee ee Laie ea ee 96 
TRANSPORTATION SERVICE AND CONDITIONS 


Abnormal 


Abnormal temperatures not cause of decay 


Failure to prove abnormal 
Failure to prove normality of 
Lack of evidence as to 
Normality of .. 
UNDISPUTED AMOUNT 
Order for caer 84, 997, 1251, 1438 
WARRANTY 
Breach of ais 5, 178, 195, 310, 592, 1208, 1429 
Breach of, failure to prove . . 2, 294, 343, 527, 531, 580, 759, 1202, 1415, 1637 
Express 
Not applicable 
WEIGHT 
Federal inspection weight supersedes private inspection weight 


Of apples found to meet export requirements .... 
POULTRY PRODUCTS INSPECTION ACT 
AGRICULTURE DECISIONS 


INSPECTION SERVICE 
Withdrawal and denial of 
SANCTION 
Withdrawal and denial of inspection service for 2 years ............ 


Withdrawal and denial of inspection service for 2 years (held in 
ID oo 6 vx 40s) Ka Ses We Rrweiwince Kis CS Se ele a ee 438 


U.S. GOVERNMENT PRINTING OFFICE: 1982-360-913:207 

















